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The advantages of Mr. Theobald’s Edition of the Acts are, 
that each Volume and each Annual has an Index, ^besides 
Abstracts and Table of Contents ; and Abstracts of the Repealed 
Acts are given where the Acts are omitted because repealed. 
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Contents, Abstracts and Index >3 3 8 0 

The Indian Succession Act of 1865, con- 
taining the Law of Domicile, Succession in 
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tion, with Table of Contents, Abstracts and 
Index to match the Codes, &c • ... ... ... ... ,, 3 8 0 
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Accumulations. — ( Indian Succesnon Act.) 

Directions to accumulate, effect of, 104 
Acts op the Legislative Couecil repealed^ amended^ modified^ supple^ 
mented, continued^ and extended* 

I 1846 (Pleaders) repealed, 274. 

5 1852 (Marriage) supplemented, 29. 

18 „ (Pleaders) regaled, 274. 

20 1853 (Pleaders) repealed, ib. 

3 1859 (Cantonment Joint Magistrates) their jurisdiction saved, 179. 

7 „ (Customs Duties) partially repealed, 242. 

10 „ (Pleaders) repealed, 274. 

23 „ (Customs Duties) repealed, 242. 

10 1860 (Customs Duties) partially repealed, ib, 

31 „ (Arms Act) continued, 41. 

42 „ (Small Cause Courts) repealed, 176 ; but references in it to be 

considered as included in Act XI, 1865, 190. 

12 1861 (^all Cause Courts) repealed, 176. 

10, 26 1862 (Stamp Duties) extendea to Mofussil Small Cause Courts, 189. 

II „ (Customs Duties) partially repealed, 242 ; and s. 33 repealed, 

246 ; and schedule B altered, 247. 

18 „ (High Court Criminal Procedure) extended, 200. 

23 „ (Customs Duties) repealed, 242. 

16 1864 (Registration of Assurances) s. 16 altered, 50; and s. 80 

amended, ib.; and s. 25 repealed, ib.; and 8.28 amended, 
51 ; and s. 40 repealed, ib. 

18 „ (Lucknow Municipal Committee) amended, 279; and s. 21 

repealed and amended, ib. 

22 „ (Military Cantonments) qualified, 189. 

23 „ (Customs Duties) repealed, 242. 

25 „ (Marriage Act^ repealed, 15. 

17 1865 (Customs Duties) repealed, 300. 

20 „ (Pleaders, Vakeels, and Mooktars) amended. 

Acts and ^Regulations Extension Act. 

Applies to Punjab and N, W. Provinces, 1, et seq. ; effect of its applica- 
tion, 2. 

Ademption of Legacies. — {Indian Succession Act). 

What it means, 121 ; when it takes place in regard to specific Legacies, ib. 
et seq.; when in regard to demonstrative Legacies, 122, et seq. 
Administration Bond.— (/ndian Succession Act). 

To be given, 153 ; and may be assigned, 154. 

Administrator.— {Indian Succession Act).’^See Grant of Letters of Admin" 
istration. 

Means what, 65. 

Administrator-General’s Act. 

Act of 1865, 11. 

Administrators-Genebal.— (/«dja» Succession Act). 

Rights of, saved, 172. 

Administrators.— (/ndmn Succession Act). ^ See Executors^ Representatives. 
Their power as to causes of action, 156 ; and their liability as to causes of* 
action, ib. ; and from what exempt, «6,, et seq. 

Their powers when several, 157. 
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Their powers as to property, 157; may not purchase estate property, 
158. 

Their duties, 158 ; as to filing inventory and accounts, 2*5.; as to property 
and debts, 1 59 ,* as to expenses, ih. ; as to wages, ih, ; debts to be paid 
by, according to law of domicile of deceased, ih. ; when entitled to in- 
demnity, 360. 

Advocates, Vakeels, and Attoknies. 

Of High Court excepted from Pleaders’ and Mooktars’ Act, 271; and 
riglit of Advocates and Vakeels enrolled in High Court extended to any 
other Court, ih. 

Agents in Revenue Couets. 

Who may be, 264 ; must be enrolled, ih. ; and take out Certificate, ih . ; 
on Stamp, 265 ; of what amount, ih. ; and in what Form, 274. 

Revenue Board to be satisfied of their qualification, 265. 

To be examined, ib. 

To be suspended, &c. on conviction of criminal offence, 266 ; or for frau- 
dulent conduct, &c., ih. ; and as to proceedings for suspension, &c., 266 ; 
and as to power of Board on acquittal, 267 ; and if Pleader or Mooktar 
also may be suspended, &c., as such and bow, ih. et seq. 

On suspension to deliver up his Certificate, 268. 

Person having Power of Attorney may be enrolled as, 268. 

Tiieir remuneration to be fixed by rules, 269; but may also make private 
agreement, ib. 

Alimony. — {^Farsee Matrimonial Suit). 

May be awarded when, 232 ,* and to whom made payable, ih. 

Ambiguity. — {Indian Succession Act). ’See Wills. 

As to admission of evidence to explain, 87. 

Annuity. — {Indian Succession Act). 

As to legacy of, its construction, 130; and when it vests, ih. ; and when 
it abates, 131. 

As to payment and apportionment of, 164; when no time is fixed, ih. ; 
when annuitant dies, ih. 

When it beai's interest, 168 ; and from what time, ih. 

Arms^Act. 

Continued to 1st October 1866, 41. 

Articles o^War. — See Non-Cornmissioved Officer and Soldiers. 

Assent of Executor to Legacy. — {Indian Succession Act). — See Legacies. 

Its effect, 161. 

Assessments or House Tax. — (V. W. Provinces.) — See Rural Police. 

To be at what rate, 3 ; and when to fall due, 4 ; and how relilizable, ih . ; 
and bow to be complained against, \b . ; and how paid, 5 ; and how ap- 
plied, ib. 

Assistant Commissioner, Court of. — See Central Provinces Court. 

His jurisdiction defined, 217. 

Assistant Commissioner, Court of. — {Punjab.) 

Act respecting, 249, et seq. 

Associate Judge. 

May be appointed on Circuit Commission with High Court Judge, 206 ; 
and may be Sessions Judge or Barrister, ih. ; and may try any other 
person than a British subject, 214. 

Assurances. — See Registration of Assurances. 

Attesting Witnesses. — {Indian Succession Act.)— See Wills. 

^ Efiect of legacy to, 82. 

Interest of, no disqualification, ib. 

Attornies. — See Advocates^ Vakeels.^ and Attortdes. 

Barristers. 

Commission to, may be issued to hold sittings at any place in India, 214 ; 
with same power as High Court Judge, 215. 
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Bequests. — (^Indian Succession Act) — See Legacy* 

Biqamt. — See Re-marriage of Parsees. 

Board op Revenue. — See Agents in Revenue Courts. * 

British India. — {Indian Succession Act) 

What the term means, 64. 

British Subject. — See European British subjects in Mofussit 
British Subjects. — {Punjab.) — See European British subjects. 

Carriers’ Act. — See Common Carriers. 

Caveat against Grant op Probate or Letters of Administration. — {In- 
dian Succession Act.) 

How to be entered, 152; and to be to what effect, t5. ; and its conse- 
quences, ih. 

Central Provinces Courts. 

Act, called the Central Provinces Courts’ Act, 216. 

To be of eight grades, 216; and their names, ; and their respective 
jurisdiction, 217, et seq. 

Procedure on appeal defined, 218 ; and from what decisions an appeal 
lies, 219. 

Suits to be commenced in Courts of lowest grade competent, 219; and in 
what Court in respect of immoveable property, 220 ; and where, if 
property be in different Districts, *5., et seq. 

Certificate of Marriage. 

Persons may be specially licensed to issue, 29 ; in case of marriage of 
what persons, ih. 

Certificate or ^Notice of Marriage. — See Marriage of Christians and Na- 
tive Christians. 

On what conditions and when to be issued, 20, et seq. ; its Form, 371 ; and 
what is to be done thereupon in case of i^ative Christians, 22. 
Challenges op Jurors. — {High Court.) 

How many allowed in cases of Special Juries, 203; and how many of 
Common Juries, ih. ; and as to grounds of challenge, et seq. 

To be tried, 204. 

Charge in High Court Criminal Procedure, 

The word indictment to mean charge, 200. 

Power of Clerk of the Crown in regard to, ih. 

If clearly not sustainable, nolle prosequi to be entered on, 201.^ 

Its effect as against British subjects in Mofussil, 208. 

Child, Children. — {Indian Succession Act) 

Share of property in case of intestacy, 75, et seq. ; not to be reduced on 
ground of previous advancement, 97. 

Children, Grand Children, Nephews, Nieces, Cousins, First Cousins, 
Cousins German, First Cousins once removed, Second Cousins, Tssuf., 
Descendants, — {Indian Succession Act) 

As to the construction of Bequests to, 94. 

Circuit Commission, — See Commission to Judges for Circuit. 

Class op Persons. — {Indian Succession Act) 

As to construction of Bequests to, 93, et seq. 

Clerk of Court of Small Cause in Mofussil. 

May be appointed, 188; and remunerated how, i5. ; and may exercise 
specified powers subject to Registrar, ib. 

Clerk of the Crown. — {High Court Criminal Procedure.) 

Magistrates to send charges, &c. to him, 199, et seq. ; his powers in regard 
to them, 200, 

Commitments of European British subjects to be sent to, 207 ; and his 
duty in respect of them, ib. 

His office in regard to criminal charges, 

Codicil — (Indian Succession Act.) 

What it means, 65. 

b 
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Cognovits. — (Supreme Court.) 

Act to give effect to certain, 298, et seq. 

Powers of High Court iti reference to, ih. 

Collateral Consanguinity. — (Indian Succession Act) — See Descendants, 
What it is, 69. 

Commissioner. — {Central Provinces.) — See Central Provinces Court. 

His jurisdiction defined, 218. 

Commission to High Court Judges for Circuit. 

Governor-General in Council may issue one for Bengal, &c., 204 ; and 
Madras Government for Madras, 205; and Bombaj Government for 
Bombay, t6., eiseq. 

Ordinary original criminal jurisdiction, under, to be exercised subject to 
s. 28, 205. 

Appellate jurisdiction, under, may be allotted by High Court, 206. 

To fix time and district for Commission to remain in force, ih. 

Sessions Judge or Barrister of 5 years* standing may be included in, ih. 
Trials under, to be by Jury, 210. 

Commitments. — See Superintendent of Presidency Gaol. European British 
Subjects. (Punjab.) 

Common Carriers. — See Railway and T ramway Carriers. 

The Carriers’ Act of 1865 relating to, 8. 

Exempted from responsibility for what loss or damage, ih . ; unless value be 
declared, ih . ; and may require pre-payment for goods at the specified 
value, ih . ; must return price of carriage when responsible for loss, &c., 9. 
Liability of, not to be limited by notice, ih . ; not limited lor loss occasioned 
by negligence, &c., 10 ; and in action against, negligence, &c., need not 
be proved, ih. 

Common Jury Panel. — (Presidency Town.) — See Challenges. 

All persons not on Special Jury List to be put in Common Jury List, 
201 ; such List to be prepared by whom, 202. 

To consist of 72 persons, 203. 

Conditional Bequests. — (Indian Succession Act.) 

Rule as to, 110, et seq. 

Conjugal Rights. — See Restitution of. 

Consanguinity. — (Indian Succession Act.) 

What it is, 69 ; if lineal, what it is, ih . ; if collateral, what it is, ib. 

Table of, 71 ; with degrees of relationship numbered, ib. 

Construction or Wills. — (Indian Succession Act.) — See Wills. 

Contingent Bequests. — [Indian Saccession Act.) 

Rule as to, 109, et seq. ; and when to be invested, 165. , 

Court of Wards. — (Indian Succession Act.) 

Legacy to Minor, whom to be paid to, 366. 

Cousins, First Cousins, Second Cousins, Cousins German, First Cousins 
Removed. — [Indian Succession Act) — See Children, 

Criminal Procedure. — See High Court Criminal Procedure. 

Crown, The. — (Indian Succession Act) 

Its interest in case of intestacy, 72 
Customs Duties on Exports and Imports. 

Act to amend law relating to, 242, et. seq. ; repealed, 300 ; and other 
duties enacted, iby et seq. 

Death. — (High Court on Circuit.) 

Sentence of, by High Court Judge on Circuit, not to require confirmation, 
212; nor statement of grounds, ih. 

Death. — (Punjab Chief Court.) 

Sentence otj in Punjab Chief Court not to require confirmation, 291 ; nor 
statement of grounds, ib. 

Death. — (Indian Succession Act.) 

As to gifts in contemplation of, 135. 
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Debts « — {Indian Succession Act) 

Payment of, by Executors and Administrators, 159, et seq , ; payment to be 
according to law of domicile of deceased, t6. ; and to be paid before 
legacies, ib. 

Degrees of Relationship. — {Indian Succession Act) — See Consanguinity. 

How computed, 69 ; in case of lineals, ib ; in case of Collaterals, ib. 
Delegates. — {Parsees.) 

To be appointed, for life, to assist Parsee Matrimonial Courts, 229 ; who 
shall be Public Servants under Indian Penal Code, ib. ; to be employed 
in rotation, ib. 

Demonstrative Legacies. — {Indian Succession Act) 

When a legacy is said to be demonstrative, 120. 

Rule as to, 121. 

When not adeemed, 122. 

Deputy Commissioner. — {Central Provinces Court) 

His jurisdiction defined, 218. 

Deputy Commissioner, Court of. — {Punjab.) 

Act respecting, 249, et seq. 

Descendants, Lineal Descendants, Collateral. — {Indian Succession Act) 
— See Children. 

Their Interests, in case of intestacy, 72, 73. 

Devastation. — {Indian Succession Act) — See Waste. 

District Judge. — {Indian Succession Act) 

What the ^rm means, 64. 

Probates of Will and Letters of Administration to be granted by, 96 ; 
when, ib. ; and how, ib. ; and to whom, ib.^ et seq. ; and according to 
what procedure, t6.; and in what form, 153. 

High Court to have concurrent jurisdiction with in matters of Probate, 
&c., 155. 

Legacy when to be paid to, 

District Registrar. — {Assurances.) 

May act for Registrar- General during his absence, 52. 

Divorce or Judical Separation or Parsees. 

Under what circumstances it may be obtained, 231. 

Domtcile. — {Indian Succession Act.) 

Law of, 66, etseq. ; as respects immoveable property, ib. ; ahd moveable 
property, ib. 

Can only be one for purpose of succession, 66. 

Of origin, what is, ib. ; how long it lasts, 67 ; and who has it, 66 ; of 
posthumous child, ib.; and of illegitimate child, whose, i5. 

A new one, how acquired, 67 ; and how long it lasts, 68. 

How acquired in British India, 68. 

When and by whom not acquired by residence, 68. 

Where, if no proof of, 69. 

Donatio Causa Mortis. — {Indian Succession Act) 

Double Bequests. — {Indian Succession Act) 

Rules for construction of, 95. 

Executor.-^ (/ wrfmw Succession Act) 

Means what, 65. 

Bequest to, when he may take it, 116. 

Executors. — {Indian Succe.ssion Act) — See Grant of Probate. Representatives. 
May be appointed how, 135. 

All the property of deceased vests in, 136. 

As to grant of Probate to, 137, et seq. 

As to renunciation of appointment of, 139 ; and how it may be, ib. 

Their power as to causes of action, 156 ; and their liability as to causes of 
action, ih. ; and from what exempt, et seq. 

Their powers, when several, 157. 
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Their power as to property, 157 ; when there are several, ib. j and in ease 
of death of any, 158. 

May not purchase estate property, 105. 

Their duties, 106 ; as to funeral, ib, ; as to filing inventory and account, 
ih. ; as to property and debts, 107 ; as to expenses, ib. ; as to wages, 
ib. ; and as to debts, to be guided % law of deceased’s domicile, ib. ; 
when entitled to indemnity, 169 ; as to payment of legacies, ib. ; as to 
specific legacies, 161 ; and as to demonstrative legacies, ib. 

As to their assent ^o legacy, 161 ; and its effect, ib. 

Executors of their own Wrong. — (Indian Succession Act.) 

Who to be deemed such, 155 ; and who not, 156 ; and their responsi- 
bility, ib. ; and to whom, ib. 

Extension Act. — See Acts and Regulations Extension Act. 

Family. — (Indian Succession Act.) — See Heirs. 

Financial Commissioner. — ( Punjab.) 

May be invested with powers of a Judicial Commissioner, if Settlement of 
Land Revenue in progress, 253 ; and See 505. 

Forests. — See Oooernment Forests. 

Pull Blood, Half Blood. — (Indian Succession Act.) 

"No difference between, in computing degrees of relationship, 70. 

Election. — (Indian Succession Act.) 

When it arises, 132 ; and its consequences, ih. ; and what may constitute, 
134 ; may be postponed in case of* disability. 135. 

Episcopal Clergyman. — See Marriage of Christians and fjfative Christians, 
•-See Minister of Religion. 

European British Subject. — (High Court Circuits.) 

Justices of the Peace how to act in regard to, 207. 

Commitments of, to be sent to Clerk of the Crown, ib. ; and his duty in 
respect of them, ih. 

Effect of charge against, 208 ; and to be tried before High Court Judge^ 
ih. ; to be committed for intermediate custody, to what Jail, ih. ; until 
orders of High Court, ?5.; which may order where he shall be tried, 
209 ; and as to his trial in the Mofussil, 210 ; and trial of, to be accord- 
ing to (Mofussil) Code of Criminal Procedure, ih. ; and to be by Jury, 
ih. ; the majority of whom, if required, shall be Europeans or Americans, 
212^* and to conslct of what number, ib. 

European British Subjects. — (Punjab.) — See Punjab Chief Court. 

May be tried by Punjab Chief Court, 287 ; and shall be committed for 
trial by it, 2*5., et seq. ; charges against, how to be framed, ih.., et seq. ; 
and what to be done if clearly unsustainable, 288 ; and proceedings 
below to be sent to Registrar, ib. 

Entitled to copy of depositions, ib. 

To be committed to what custody, 289. 

Directions for trial of, may be given by Chief Court, 290. 

Shall be tried by Jury, ib. ; to be summoned how, ib. ; and majority, if 
required, to be Europeans or Americans, 291 ; and as to proportion 
necessary for verdict of guilty, ib; and save us aforesaid Code of 
Criminal Procedure to apply to Juries, 292, 

Sentence of death upon, not to require confirmation, 29 ; and judgment 
and sentence need not be in any particular form, ib^ 

May reserve question, on conviction before any Judge of Chief Court, 292. 

May be committed for offence in Native State, as if it were committed in 
^ British territory, 293 ; and as to course of procedure in such case, ib. ; 
and commitment to be in what form, tb. 

Financial Commissioner. — (Punjab.') 

May temporarily be invested with power of Judicial Commissioner, 305. 

Gender, words of. — (Indian Succession Act,) 

How to be understood, 64. 
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Government Annuity. — (Indian Succession AcL} 

When to be purchased, for satisfaction of legatee, 165. 

Government, Suits against. — See Small Cause Courts in the Mo/ussU, 

Government Forests, 

Act relating to, 41, seq. ; its interpretation, 42 ; its local application to 
be declared by Government, 43. 

Rules may be made for, on specified matters, ib. ; but not to be repugnant 
to any law in force, ib. 

As to penalties for infraction of Forest Rules, 45; powers for repressing 
infraction of Forest Rules, 46 ; and limit of time for prosecutors, 47. 

Grand Children. — (Indian Succession Act) — See Children. 

Grand Jury. — See Special Jury. 

Abolished, 201. 

Grant or Letters op Administration. — (Indian Succession Act.) 

May be of copy of Will, when, 135. 

Cannot be to minor, 138; nor to person of unsound mind, ; nor to 
married women without husband’s consent, ih. ; may be with copy of 
Will annexed, 139 ; and to residuary legatee, when, 140. 

Essential to constitute right to property of deceased, 138; its effect on 
antecedent Acts, 139. 

Who are entitled to, 140 ; widow entitled to, when, ib. : either alone, or 
with another, when, 141 ; and if no widow, may be to person beneficially 
interested, ih. 

When to be limited, 142 ; and how, ; and to person beneficially in- 
terested, when, 92; and of unadministered estate, when, 146. 

May be altered or amended in case of error, 147. 

May be revoked, when, ih. 

As to the practice in granting and revoking, 148; and by what proce- 
dure, ih. 

Application for, bow to be made, 150; and how verified, ib. et seq. 

Caveats against how to be made, 152. 

Payments made to grantee valid, though grant afterwards set aside, 155. 

May be by High Court, 155. 

Grant of Probate. — (Indian Succession Act.) 

To be to whom, 135; may not be to minor, 137; nor to person of 
unsound mind, ib. ; nor to married women, except by consent of 
husband, ib. 

May be to one of several executors, reserving right of others, 137 ; and 
to residuary legatee, when, 139; and to his representative, when, 140. 

May be ff Codicil, when, 137. 

When to be limited, 142 ; and how, ib. 

May be revoked, when, 147. 

As to the practice in granting and revoking, 148 ; and by what Court to 
be granted, ib. ; and by whom to be made, ib . ; and by what proce- 
dure, ib. 

Application for, how to be made, 150 ; and how verified, ib., et seq. 

Caveats against, how to be made, 152. 

Not to be, till what time, 154. 

Great Jail of Calcutta. — See Superintendent of Presidency Jail. 

Act to transfer from the Sheriff to an Officer appointed by Government, 
192, et seq. 

Guardian, Testamentary. — (Indian Succession Act.) 

May be appointed, by whom, 79. 

Hai^f- Blood, Full-Blood. — (Indian Succession Act.) 

No differenee between, in computing degrees of relationship, 70. 

Heirs, Right Heirs, Relations, Nearest Relations, Family, Kindred, 
Nearest of Kin, Next of KiN.—(7ndfian Succession Act) 

Bequest, to, how to be carried out, 91. 
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High Court. — {Indian Succession Act.) 

Means what, 65. 

To have concurrent jurisdiction with local Judge in matters of Probate 
and Letters of Administration, 155. 

High Court Crtminal Procedure. 

Act to amend, 198, et seq. 

High Court. — {Small Cause Courts in Mofussil.) 

Its authority under reference from Mofussil Small Cause Courts, 183, 
etseq; and procedure in such case, 183; and its power as to c(Ksts, 
ib. ; and over the terms of the decree, 1 84. 

May make rules for Small Cause Courts, 188. 

Hindoo, Mahombdan, and Buddhist Succession. — {Indian Succession Act.) 

Saved from operation of tin’s Act, 172. 

House Tax. — {N. W. Provinces.) — See Bural Police. 

Occupiers may be assessed to, 3 ; at what rate, 4 ; proprietors may be 
assessed for Rural Police, 25., et seq. 

House OF Correction. — {Calcutta). — See Great Jail of Calcutta. 

Illegitimate Child. — {Indian Succession Act.) 

Domicile of, where, 66 ; not included in general bequest to children, 94. 

Immoveable Property — {Indian Succession Act.) 

What it includes, 12; succession to, how regulated, 66. 

Indian Succession Act. 

The interpretation of specified words in it, 64, et seq. ; Administrators- 
General saved from operation of, 172 ; and Hindo(j, Mahomedan, and 
Buddhist succession saved from operation ofi ib. ; and Governor-General 
in Council empowered to exempt classes from operation of, tb., et 
seq. 

Stamp duties for Probates, &c., established by, 173 ; when to 
come into operation, 120 ; and not to apply to certain specified Wills, 
ib. ; nor what parts of, to Parsees, 278. 

Indictment, — {High Court Criminal Procedure.) 

To mean charge, 200. 

Insolvent Traders. — {Bombay.) 

Act to provide for the more speedy liquidation of their estates, 307 ; to 
apply only to estates the admitted liabilities of which exceed 5 lakhs 
ofVupees, ib. 

Interest of Legacy. — {Indian Succession Act.) 

When legacy bears interest, 166; and when payable, ib.., etseq.'., and 
from what time it runs, z5., et seq. ; and at what rate, 168 ; when pay- 
able from death of testator, ib. f 

Intestacy. — {Indian Succession Act.) — See Intestate's Property. 

What it is, 71, 

In case of, on whom the property devolves, 72 ; as to widow’s share, if 
there are lineal descendants, ib. ; and if no lineal descendants, ib. ; and 
on whom, if there be no widow, ib. ; and on whom, if neither widow 
nor lin eal descendants, ib. 

Intestate. — {Indian Succession Act.) 

Who entitled to administration of estate of, 140 ; widow of, when, ib. ; 
next of kin, when, ib. ; creditor of, when, 141 ; and who, if domicile of, 
be out of India, ib. 

Intestate’s Property. — {Indian Succession Act.) 

Rules for distribution of, 73 ; among lineal descendants, ib.; children, ib. ; 
and grand -children, ib. 

Rules for distribution of, among collateral descendants, 75 ; intestate’s 
father when entitled, tb. ; or mother, ib. ; or brother or sister and 
their children, ih. ; or if no father, 76 ; but a mother, ib. ; and no bro- 
ther or sister or child, ih. 

Child claiming, not to have deduction made by way of hotchpot, 77. 
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Issue.— (in^Ztan Succession Act)-^See Children, 

Judicial Commissioner, Court (Punjab.) 

Act respecting, 249, et seq. 

Financial Commissioner may temporarily be invested with powers of, 
305. 

Judicial Commissioner.— 5^6 Central Provinces Court 
His jurisdiction defined, 218. 

Jurors.— (/ fig A Court Calcutta,) 

Panel of, to be 3G Special Jurors, 72 Common Jurors, existing 
High Court Rules respecting, continued, 204 ; how many may be chal- 
lenged, 203 ; and on what grounds, *A., ei seq. 

Jury. — ( High Court on Circuit.) 

Number of required on trial of European British subject on Circuit, 212 ; 
of whom, what majority required for verdict of guilty, ib. ; and how to 
be composed, ib. 
iSvnr.— [Punjab Chief Court.) 

What trials to be by, 290 ; and how to be composed, if of European 
British subject, ib. ; and what majority required for verdict of guilty, 
291. 

Jury Lists. — (High Court Calcutta.) — See Special Juries., Common Juries. 

To be prepared by whom, 202, et seq. ; and how composed, ib. 

Just Cause. — (Indian Succession Act.) 

Meaning of^ explained, 146. 

Kindred. — (Indian Succession Act.) — See Heirs. 

Legacy — Bequest. — (Indian Succession Act) — See Specific Legacy., Void 
Beque.sts^ Onerous Bequests^ Contingent Bequests^ Conditional Bequest^ 
Besiduary Bequests. 

When the interest vests, 97 ; and when it lapses, ib. 

Rule as to legacy to persons jointly, 98. 

As to appropriation of lapsed legacy, ib. 

As to legacy to A for B, if A dies before B, 99. 

As to legacy to classes, in case of death of some individuals, ib. 

As to the vesting of, 105 ; when given on a contingency, 106. 

As to burdens with wliich tliey are chargeable. 127 ; or expenses to com- 
plete, ib. ; charges in respect of, when to be borne by estate, 128. 
Subject of, when to be purchased, 129. i 

Of interest, when the principal also passes, ib. 

Of annuity, its construction, 130. 

To creditors, its construction, 131 ; and to proportioners, ib. 

As to adaption of, 132. 

For a man’s benefit, its construction, 133. 

Assent of executor to, 161, seq. ; and its effect, 162. 

Payment of, when to be made, 163. 

As to investments to provide for, 164, et seq. ; of money to be invested, 
165 ; if general, sufficient sum to be invested, ib. ; when to be invested 
in a Government annuity, ib. 

As to produce and interest of, 166. 

As to refund ofj 168, et seq. 

Legal Representatives. — (Indian Succ€.ssion Act.) — See Representatives. 
Legatee.— Succession Act.) 

In different characters, may take in one and refuse in another, 133. ^ 
When put to his election, 132 ; and when he may be required to make, 
135. 

Letters of Administration. — (Indian Succession Act.) — See Grant of 

Letters of Administration. 

Licensed Ministers, — See Marriage of Christians and Native Christians. 
Limited Grants of Letters or Administration. — (Indian Succession Act.) 
To be issued when, 142, et seq. ; and how limited, ib. 
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Limited Geants of Pbobate of WiLL.-~(/7iJiaw Succession 

When to be issued 142 ; and how limited, ib, ; and to an Attorney, when, 
144; and may be with exception, when, 146 ; and of residue of estate, 
when, ib. 

Lineal Consanguinity.— (/ ndian Succession Act.) — See Descendants, 

What it is, 69. 

Local Government. — {Indian Succession Act.) 

Means what, 65. 

Lucknow Municipal Committee. 

Acts relating to, may be extended to other places, 280. 

Marriage. — {Indian Succession Act) 

Not to operate per se to confer rights of property, 6.5. 

Effect of, in case of death and intestacy, 77 ; and in case of the man and 
woman having different domiciles, ib. 

A revocation of a Will, 82 ; except when Will made under a Power, ib., 
et seq. 

Marriage between Parsees. 

To be valid on what conditions, 225 ; legal age of, what, 233 ; and bigamy 
unlawful, ih. ; and punishable, 236. 

To be certified and registered, ib. 

Registrar of, to be appointed, ib. 

Null and void, under what circumstances, 230 ; and may be dissolved un- 
der what circumstances, ih . — See Divorce. 

Marriage of Christians and Native Christians. 

Act relating to, called the Indian Marriage Act, 1865, 15, et seq. 

As to persons by whom it may be solemnized, 16, et seq.; viz. Episcopal 
Clergymen, Scotch Church Clergymen, Marriage Registrars, and Li- 
censed Ministers, ib. ; but by other persons before the Act made valid, 
if not otherwise invalid, 18. 

Mode of solemnizing it, 18, efseq.; if not under the Act of Parliament, 
or Act 5, or by specified classes of persons, ih. ; notice to be from, to 
whom, and in what form, ib. ; and such notice to be published how, 19 ; 
and copy of it to be sent to District Marriage Registrar, 20 ; and what 
he is to do with it, ib. 

Consent to, whose necessary, 21 ; and may be prohibited by whom, ib. 

Must in presence of two witnesses, 22 ; and within what time after 
issue of certificate, ib. 

As to time of day for solemnizing, 23 ; except under special license, ib , ; 
registration of, ih., et seq. 

See Registration of Marriage. c 

And Registrar of Marriage. 

Marriage Register Book. — See RegisU'ar of Marriages. 

Marriage Settlement. — {Indian Succession Act.) 

May be made of Minor’s property, 78. 

Matrimonial Suits. — {Parsees.) 

In what Court to be instituted, 230; under what circumstances for decree 
of nullity of marriage, ib. ; when for dissolution, ib. ; and when for 
divorce, 231 ; when for restitution of conjugal rights, 232. 

To be tried with closed doors, 233, 

To be brought according to Code of Civil Procedure, ib. 

Questions of law in, to be decided by Judge, ib. ; of facts by a majority of 
Jury, ib. 

Decision in, to be appealable, 234. 

As to custody of children, pendante lite, ih. 

Military Officers, Commissioned and Non-Commissioned. — See Non~ 
Commissioned Officers. 

Not exempt from serving on Juries on High Court trial in Mofussil, 211, 
but not to be summoned when, ih. 
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OP Marriage of ChrieHam and Native ChrisHans, 

Wbat he is to do before solemnizing marriage, 20 ; to receive declaration, 
ih. ; and issue certificate on what conditions and wben, ti,, ei seq , ; and 
what he is to do on receiving notice of prohibition, ih , ; and what he 
shall do in case of Native Christians, 22. See Native ChrMane, 

Minor. — (^Indian Succession Act) 

Domicile of, where, 68 ; if emancipated, ib . ; and as to disability of to 
acquire new domicile, 69. 

Property of, may be settled on marna^e, 78. 

Guardian for, may be appointed by WiD, by whom, 79. 

Legacy to, when and how to be invested, 166. 

Minority. — {Indian Succession Act) 

What it means, 65. 

Mofussil Small Cause Courts. — See Small Cause Courts. 

Month. — {Indian Succession Act) 

How to be reckoned, 65. 

Mookhtars. — See Pleaders and Mookhtars. 

Moveable Property. — {Indian Succession Act) 

What it includes, 65 ; succession to, how regulated, 66. 

Municipal Cess.— (iV. W. Provinces.) — See Rural Police. 

May be levied besides Rural Police Tax on Maafeedars and Nuzerana- 
dars, 5. 

Native Christians. — See Marriage of Christians and Native Christians. 

What is to ascertained respecting them before certificate be issued, 
22 ; and as to form of certificate, ib ; and its duration, ib. 

Government may specially license persons to grant certificates of marriage, 
29 ; and on what conditions such certificate may be issued, ib. 

Nearest Relations.— Succession Act) — See Heirs, 

Nearest of Kin, Next of Kin. ^{I ndian Succession Ac(.)'^See Heirs. 
Nephews. — {Indian Succession Act.)’— See Children, 

Nieces. — {Indian Succession Act) — See Children. 

Nolle Prosequi. — {High Court Criminal Procedure.) 

To be entered if charge clearly not sustainable, 201 : and same as to 
charges in Punjab Chief Court, 289. 

Non-Commissioned Officers and Soldiers. 

Minor punishments for light offences may be awarded without Court Mai*- 
tial, 305. 

Notice of Marriage. — See Marriage of Christians. 

Form of, 36. 

Number, Wor»s of. — {Indian Succession Act) 

How to be understood, 65. 

Onerous Bequests. — {Indian Succession Act) 

Rule as to Bequests involving a burden as well as a benefit, 68. 

Parsee Chief Matrimonial Courts. — SeeParsee District Matrimonial Courts, 
To be established in Presidency Towns, 228; and how composed, ib.; 

limits of jurisdiction of, may be extended, 229. 

To be assisted by Delegates, ib . ; to be appointed for life by Government, 
ib. 

Advocates, &c. of High Court to be entitled to practise in, 230. 

Rules for, may be made for, by High Courts, 236. 

Parser District Matrimonial Courts. 

As to, 228 ; limits of, may be altered, ib. 

To be assisted by Delegates, 229 ; to be appointed for life by Govern- 
ment, ib. 

Parser Intestate Succession. 

Act to define and amend the Law relating to, 276. 

How, if widow, or widower and children, ib j and how, if children and no 
widow, ib. ; or widower and children, 277 ; and how in case of pre-de- 
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cease of child, leaving widow or widower and issue, ib. ; and how, if 
widow or widower ana no lineal descendants, ib. ; or neither widow or 
widower nor lineal descendants, ih. 

Schedules of degrees of relat onship, 278, et seq. 

Pabsee Mabbiage and Divorce. 

Act so called, 224, et seq. ; and interpretation of terms in, ib, ; and offences 
against, 227, et seq.^ 235. 

See Marriage between Parsees. 

Penalties for Offences against the Marriage Act. 

For false oath, declaration, notice, or certificate for procuring marriage, 31, 
Forbidding the issue of certificate by false representation, ib. 

Person not duly authorized solemnizing a marriage, 32. 

Solemnizing a marriage at non-legal hours, ib. 

Solemnizing marriage when either party is a minor, 33. 

Registrars issuing certificate or solemnizing marriage without the 
publication required, ib. ; and for other persons committing like of- 
fence, 34. 

Unlicensed person intending to grant certificate of marriage, ib. 

Destroying or falsifying Register Books, 35. 

As to the Courts having jurisdiction to try for such offences, ib. 

Person. — {Indian Succession Act.) 

This word, how to be understood, 68. 

Personal Representatives. — {Indian Succession Act.) — See Representatives. 
Persons, Class of Persons. — {Indian Succession Act.) 

As to construction of Bequests to, 92, et seq. 

Pleaders and Mookhtaes. — See Agents in Revenue Courts. 

Act to amend Law relating to, 257, et Advocates, Vakeels, and 
Attornies exempted from its provisions, 271 ; and not to apply to suitors 
applying for themselves or co-suitors, 270. 

Rules may be made by Pligh Court for admission, &c. of, 259 ; and only 
admitted persons to act as Pleaders or Mookhtars, ib ; except those 
already qualified, ih ; and to be enrolled on admission, 260. 

To be examined previous to admission, ib ; and to have certificate of 
admission, ib ; on stamp paper, ib. which shall remain in force one year, 
ib. ; in what form, 274 ; and stamp to be of what value in the different 
Cburts, 260, et seq. ; their rights as to practising on enrolment, 261 ; and 
penal consequences of practising without certificate, 262. 

Liable to suspension, &c., if guilty of fraudulent or grossly improper 
conduct, ib ; and on suspension certificate to be delivered up, 264 ; 
charges against, how to be prosecuted, 262, et seq.^ and what in 
case of acquittal, 263. 

Their remuneration to be regulated, 269 ; but may be fixed by private 
agreement, 269 ; but such agreements to be enforced only by regular 
suit, 270. 

Liable to suspension as such if, being Revenue Agents, they are suspended 
as such, 267, et seq. 

Police.— (TV W. Provinces.) — See Rural Police, 

Posthumous Child. — {Indian Succession Act.) 

Domicile of, where, 66. 

Powers of Attorney. — (Assurances.) 

Time for registering them enlarged, 51. 

Prisoners. — (High Court Criminal Procedure.) 

Entitled to copies of charges and depositions, and at what price, 200. 
Privileged Wills. — (Indian Succession Act.) 

Whose are, 80 ; how they may be made, 81 ; and authenticated, ib. 
Instructions for, when sufficient, 82. 

When the privilege ceases, ib. 

May be revoked, how, 83 ; and how revived, 84. 
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Probate. — (Indian Succession Act) 

What it means, 65. 

Probate, Grant of. — (Indian Succession Act) — See Grant of Probate, 
Property. — (Indian Succession Act) 

As to construction of Bequests of, 92, et seq. 

Province. — (Indian Succession Act.) 

What it includes, 64. 

Punjab Chief Court of Judicature. 

Act relating to, 282, et se^, ; and interpretation of it, 284. 

Judges of to rank according to seniority, 284. 

To have a Registrar, ib. ; and an establishment of Clerks, ib. ; and all 
Officers to be removeable by Court, &c., 285. 

To have a seal, ib. ; with what all process shall be stamped, ib, ; seal to be 
signed, ih. 

Who may appear in, as suitors, 285. 

Pleaders must have license to practise in, ib, ; and their license may be 
revoked, ib. ; and as to their fees, 286. 

To have Appellate JurisdictioB, ib. ; and may remove, suits for trial by 
itself, ib. ; from all Courts, 287 ; except Small Cause Courts, ib, ; 
and may call for records from all Courts, in case of exceeding 
their jurisdiction, ib. 

Special appeals to be solely to, 287. 

Procedure to be according to Code of Civil Procedure, ib. 

Law of, to be that of local Court in which case might be tried, ib. 

To have juriscfiction to try European British subjects, ib, ; who shall be 
committed to it, 287 ; and preliminary proceedings against to be sent 
to, ib. 

Where to hold its sittings, 289. 

May make general rules, 294. 

To have superintendence of subordinate Courts, ib. 

As to powers of, for revision and on appeal, ib. ; and for superintendence, 
ib. ; and as to course to be pursued in case of difference of opinion, 295 ; 
when on facts, ib. ; and when on Law, zb. 

As to right of parties, plaintiff’ and attornies to appear in, 296. 

To keep Registers, Books of Account, &c., 

Punjab Courts. — See Punjab Chief Court. 

Act relating to, 248, et seq. ; its interpretation of words, ih. 

To be of seven grades, 249 ; and how constituted, ib. ; and their names, 
ib. 

Their resjyctive jurisdictions, 250. 

Suits in what Courts to be instituted, 251 ; if for immoveable property si- 
tuate in several Districts, 252 ; and if the Districts are subordinate to 
different Commissioners, ih. 

In what Courts to be instituted for specified causes, if land settlement is 
in progress, 253. — See Financial Commissioner. 

Railway and Tramway Carriers. — See Common Carriers. 

Liability of, not to be limited by notice or contract except as to 
Scheduled articles, 9, 10. 

Refund of Legacy. — (Indian Succession Act) 

When it may be required, 168 ; and when not, ib.^ et seq ; when it may 
be required by creditor, 169 ; to what extent it may be required, 170; 
to be without interest, ih. ^ 

Register op Marriages. 

To be in what form, 23, et seq. ; and be kept by whom, ib, ; and Re- 
turns of, to be made how often, and by and to whom, 24 ; and how and 
by whom in case of Roman Catholics, i5., et seq. ; and in case of Scotch 
Church Clergymen, 25 ; and Church of England Clergymen, ib. ; and 
by other Ministers of Religion, ib. 
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Entries in, to be signed, 25 ; by whom, ih. 

And to be in what order, ih. 

Certificate of marriage to be entered in, ih. ; and when to be taken out, 
and sent to whom, 26. 

In what custody to be, ih. ; and when to be sent to England, 27. 

As to correction of errors in, ih. 

Right of inspection of and search, 28. 

Special Register to be kept in regard to certain classes of Native Chris- 
tians, 30. 

Begistrab fob Small Cause Courts in Mofussil. 

May be appointed, 185 ; and how remunerated, ih. ; and to be the Chief 
Ministerial Officer, ih. ; and as to specified duties, ih. 

May be invested with specified powers in ca«e of absence of Judge, ?5., 
etseq.i and may enter up judgments by confession, 186; and in case 
of absence of Judge may issue executions, et seq. 

May be invested with what powers of a Judge, 187 ; and be may hear and 
adjudicate under those powers, ih. ; and no appeal shall be from him, 
ih. ; but he may reserve question of Law for Judge, ih\ 

Registrar- General of Assurances. 

District Registrar may act for during his absence, 52. 

Registrar of Marriage. 

As to fees of, 28 ; must be a Christian, 29. 

Forms of bis certificate, 27 ; and of his Register, 38. 

Registrar or Parser Marriage. 

To be appointed, 226; his duties, ih. ; his Register to bo open to 
inspection, ih. 

As to offences by, 227. 

Registration of Assurances. 

Act to amend Act 16, 1864, relating to, 50. 

Where to be, in case of immoveable property situate in more than one 
District, ih. et seq. ; and abstracts of assurances relating to immoveable 
property, to be sent where, 51. 

Registration of Marriage. — See Marriage of Christians and Native Chris^ 
tians. 

Necessary in the case of what marriages, 23, et seq. ; and who to effect 
it, ib.y 

See Register of Marriages. 

To be made how and by whom in case of Roman Catholics, 24. 
Regulations, Repealed and extended. {Bengal.) 

R. 14 1814 (Vakeels and Native Pleaders) repealed, 273. 

„ 7 8. 25 1822 (in Revenue Courts) repealed, ih. 

„ 9 s, 5 c. 9 1825 (Revenue Courts) repealed, 25. 

„ 9 1833 (Assessments) extended, 4. 

Regulations. — See Acts and Regulations Extension Act. 

Act for Extension of, 1 et seq. 

Relations. — {Indian Succession Act.) — See Heirs. 

Relationship, Words oy.— {I ndian Succession Act.) 

Apply only to legitimate relations, 94. 

Religious or CaARiTABiiE Uses. — {Indian Succession Act.) 

Bequests for, when valid and when void, 75. 

Re-marbiage of Pabsees. 

Unlawful during life-time of first husband or wife, 225 ; except in what 
cases, ih. 

Representatives, Legal Representatives, Personal Representatives, 
Executors or Administrators. — {Indian Succession Act) 

Bequest to, of a person, how to be carried out, 91, et seq. 

Residuary Bequests. — {hidian Succession Act.) 

Rules as to construction of, 96, etseq.; when to be invested, 165. 
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Rbsiduabt Legates . — {Indian Succesiwn Act) 

When entitled to administration of Will, 140. 

Restitution of Conjugal Rights. — (Parsecs.) 

Suit for, when it may be instituted, 232, et seq. 

Returns of Marriages op Christians. 

Forms of, 38, et seq. 

Revenue Courts, Agents in. — See Agents in Revenue Courts. 

Revenue Courts. — (Oude.) 

Act to remove doubts as to jurisdiction of, 238, et seq, 

Keti Qspective jurisdiction given to, in certain suits, barred by limitation of 
time, 241. 

Revocation of Will. — (Indian Succession Act.) — See Will. 

Right Heirs. — (Indian Succession Act.) — See Heirs. 

Roman Catholics. — See Marriage Act. 

Excepted out of Part 6 of Act 5, 1865, (Marriage Act)^ 31. 

Rules for Small Cause Courts. 

May be made by Local Government, for what purposes, 184. 

Rural Police. — (N. W. Provinces.) 

Act for the better maintenance of, 3 ; may be extended by Governor 
and by Governor- General, ih. 

House-tax on occupiers established for support of, ih. ; at what rate, 
and what to be deemed a house, ih. ; and assessment when to fall due, 4 ; 
and bow realized, ih. 

Proprietors may be assessed to, ih. ; at what rate, 5 ; and for what estates, 
ih. ; time for payment to be fixed by Government, ih. 

Scotch Church Clergymen. — See Marriage of Christians and Native Chria^ 
tians. 

Sentences.— (PMn/VzJ Chief Court.) 

Not to require confirmation, nor to be passed in any particular form, 291. 

Sentences on Circuit. — (High Court.) 

By High Court Judge, not to require confirmation, 212 ; nor to be passed 
or recorded in any particular form, ih. 

Sheriff of Calcutta. 

Act for his indemnification, 48 ; may be extended to Bombay and Madras, 
49. 

Act to transfer Great Gaol from, to a Government Officer, 192, et seq. 

Commitments not to be to, 172, et seq. 

No writ or warrant for arrest of any offender to be directed to, ih. 

Small Cause (^urts in the Mofussil. 

Act to consolidate and amend the Law relating to, 175, etseq. ; how to be 
interpreted, ih.; suits pending in, to be subject to Act 11, 1865, 
176. 

May be established by Government, 176; to have a seal, 177 ; and be 
held at places to be appointed by Government, ih. 

Whai suits as respects matter cognizable by, ih. ; and what not, ih. ; but 
Government may extend jurisdiction of, ih.; and to what amount, ih. ; 
and what suits, as respects the person of the defendant, 178. 

Jurisdiction of, as respects Corporations and Companies, ih.; and as re- 
spects Government, ih. ; and the Secretary of State, ih. 

Process of, how to be served, ih. 

To have exclusive jurisdiction of suits cognizable by, 179 ; save as to 
specified Courts, &c., ih. 

Judges of, what to be, and how appointed, ih. ; may go on Circuit, 180. 

Any person may temporarily be appointed Judge of, &c., ih. ; and exercise 

contemporaneous jurisdiction with permanent Judge, ih. ; and how to be 
remunerated, 181. 

Procedure of, to be by summons, ih. ; for final disposal, ih. ; and when 
decree passed, execution may be ordered on verbal application, ih. ; 
and decree may be executed by warrant ; and against what property, 
i5., et seq. 
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Decrees of to be final, 182; saving certain right to defendant, after 
car parte decree, on conditions specified, ih, ; and Court may grant new 
trial, ih. ; and specified questions arising may be referred to High Court, 
18S ; and decree to be on its opinion, ih. 

See High Court. 

Procedure of, when Court is composed of two Judges, in case they differ 
on point of Law, 184 ; and in case they differ as to other matter, 185. 

Pules may be made for by High Court, 188. 

To comply with requisition of local Governments for records, returns, &c., 
190. 

Special Jury. — (Presidency Towns.') — See Challenges. 

All persons charged with capital offence, to be tried by, 201 ; and so, on 
any other charge, if Court orders, ih. 

Panel of, to consist of 36 persons, 203. 

Special Jury List or Book. 

To contain 200 Jurors, 202, persons on this List exempt from Common 
Jury List, ih. 

To be prepared by Clerk of the Crown or other Officer directed by the 
C. J., 202 ; according to his discretion, 203. 

Specific Legacies. — (Indian Succession Act.) — See Demonstrative Legacy. 

What are, 117 ; and the distinctions among them, 118 ; et seq. 

When the property comprised in, shall be sold, 120. 

Do not abate with general legacies, ih. 

How a specific difters from a demonstrative legacy, 121. 

As to the ademption of, 121 ; and when adeemed, 122, et seq. 

Stamp Duties. 

Act X, 1862, relating to amended, 246. 

Stamp Duties. — (Indian Succession Act.) 

Established, and what, 171, 173. 

State Prisoners. 

May be committed to Presidency Jail, 194. 

Stock, Common Stock. — (Indian Succession Act.) 

Means common ancestor, 69 ; and as to how degrees of relationship to, 
are computed, 69, et seq. 

Superintendent of the Presidency Gaol. 

Prisoners under sentence to be delivered to, with warrant, 193 ; whether 
sentence be capital punishment or any other, ih. ; and whether sentence 
be by High Court or a Magistrate, ih. 

To detain prisoners according to the exigency of the warrant, ih. 

Prisoners under Civil process to be delivered to, 194, and shall be detain- 
ed by, ih. ^ 

State prisoners to be committed to, 194. 

Tahsildar, Court of. — See Central Provinces Courts. 

His representation defined, 217. 

Tahsildar, Court ov.— (P unjab.) 

Act respecting, 249, et seq. 

Vakeels. — See Advocates., Vakeels^ and Attornies. 

Village Watchmen. — (N. W. Provinces.) — See Rural Police. 

To be nominated by whom, 5 ; and appointed by whom, 6 ; and to have 
what duties, ih. ; and be subject to what penalties, ih. 

Void Requests. — (Indian Succession Act.) 

Under what circumstances bequest is void, 100, et seq. ; when made to a 
person not in existence, ih.. ; when time of vesting is postponed beyond 
allowed period, 102. 

Warrants of Attorney to Confess Judgment. 

Act to give effect to, in High Court, 298, et seq. 

Powers of High Court in rotation to, ih. 

Waste. — (Indian Succession Act.) 

Executor or Administrator when liiible to make good the loss from, 171, 
and for what kind he is liable, ih. 
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Widow. — (^Indian Succession Act.) 

Her interest in case of intestacy, 72, if there be lineal descendants, or if 
there be not, ih. 

Wife. — {Indian Succession Act) 

Domicile of, where, 68, and as to its continuance, tb. 

Interest of, in husband’s estate, in case of intestacy, 72. 

Will — {Indian Succession Act) 

What it means, 65. 

Will and Codicil, Privileged Wills. — {Indian Succession Act.) 

May be made by what persons, 78 ; void when, 79 ; may be revoked 
when, ib. 

How to be executed, 80 ; and documents referred to in it, to be regarded 
as part of, when, ib. ; and to be attested, how, ib. 

Legatee under Will not to lose legacy by attesting Codicil, 82. 

How it may be revoked, 83. 

Obliteration, interlineation, &c., of, to have what effect, and when, ib. 

Rules for the construction of, 84, et seq. ; wording of may be how, ib. ; 
may be explained by reference to outside facts, when, 85 ; errors in 
description, what kind immaterial, ih. ; context may be used to supply 
defects, when, 86 ; and rule as to property, when description is partially 
inapplicable, ib. ; as to explanation of ambiguity, ih. ; as to identifica- 
tion of property, ih. 

Meaning of, how to be collected, 88 ; and as to construction of Greneral 
words, ib. ;• as to rejection of part of, 89 ; same words in, to be read in 
same sense, ih. ; as to rule, if different parts are irreconcilable, ih. ; 
bequest in, void if of uncertain meaning, 90 ; to be construed as speak- 
ing from death of Testator, ih. ; extends to property disposable under 
Power, ih. 

To whom Probate of, to be granted, 137. 

Probate of, essential to constitute right of executor, 138, 

As to administration with copy of, 139. 

As to who may be admitted to prove, ih. 

And when residuary legatee may prove, ih. ; and his representatives, 
when, 140. 

Limited administration of, to be granted, when, 142. 

To be preserved among records, 154. 

Witnesses. — {Indian Succession Act.) — See Willy Attesting Witnesses. 

Writ and Warrant. — {High Court Calcutta.) 

For arrest of offender not to be directed by High Court to Sheriff. 

Year and M^nth. — {Indian Succession Act.) 

How to be reckoned, 64. 




Acts and Begclations Extension act. 


Preamble. 


ACT No. L OF 1865. 

{^Received the assent of the G. G. on the 1th January 1865.] 

Recites expediency of authorizing the Executive Govemments to extend 
Regulations to Non- Regulation parts. 

1 — 3. Authorizes the Government of India and (2) Lieutenant-Governor 
of North-Western Provinces and Lieutenant-Governor of Punjab to extend 
Aols and Regulations to their Provinces, by notification in Official Gazette ; 
and (3) to define by whom powers shall be exercised, &c. 

4. From date of extension all anterior Regulations repugnant, &c , to the 
same to cease to^ave effect. 

5. Short title of Act as above. 

Wherea^j it is expedient to authorize the Governor-General 
of India in Council and the Lieutenant- 
Governors of the North-Western Pro- 
vinces and the Punjab, to extend to Non-Regulation Provinces 
under the immediate administration of the Government of India, 
or under the Governments of the Lieutenant-Governor of the 
North-Western Provinces and the Punjab respectively, certain 
Acts and Regulations in force at the time of the ])assing of this 
Act in parts of British India subject to the General Regulations ; 
It is enacted as follows: — 

1. From and after the passing of this Act, it shall be lawful 
for the Governor- General of India in 
Council, from time to time, by notifica- 
tion in the Gazette of India, to extend to 
any Non-Regulation Province under the 
immediate administration of the Govern- 
ment of India the operation of any Act or Regulation, or of any 
portion of any Act or Regulation, in force at the time of the 
passing of this Act in any part of British India subject to the 
General Regulations. 


Governov-General in 
Council may extend to 
certain Non-Regulation 
Provinces Acts and Re- 
gulations not in force 
there the passing of 
this Act. 
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2. From and after the passing of this Act, it shall be lawful 


Lientenant-Govcrnors 
of Korrh- Western Pro- 
vinces and Punjab may 
extend to certain Non- 
PegulatioTj Piovinces 
Acts and « 

not in force there at the 
passing of this Act. 


for the Lieutenant-Governor of the North- 
Western Provinces as to the Non-Rej^ula- 
tion Provinces under his government, and 
for the Lieutenant-Governor of the Pun- 
jab as to the Territories under his govern- 
ment, by notification in the Official Ga- 


zette, to extend to such Provinces and Territories respectively 


the operation of any Act or Regulation of the Government of 
India, or of any portion of any such Act or Regulation, iii force 
at the time of the passing of this Act in any part of British 
India subject to the General Regulations. 


3. Whenever the operation of any Act or Regulation or of 


Power to direct by 
whom the powers inci- 
dent to the provisions 
applied under this Act 
shall be exercised. 


any portion of any Act or Regulation 
shall be extended under either of the last 
two preceding Sections, the Governor-Ge- 
neral of India in Council or the Lieute- 


nant-Governor making such extension, may direct by whom 
any powers or duties incident to the provisions applied under 
such Section shall be exercised or performed, and may make 
any order which shall be deemed requisite for carrying such 
provisions into operation. 

4. From the date of any such extension, so much of any 
R^pealof ioconsistent Rule having the force of law which shall 
be in operation in the Territories to which 
such extension shall have been made, as shall be inconsistent 
with or repugnant to the enactment whose operation shall have 
been so extended, shall cease to have effect in such Territories. 

5. This Act shall be called The Acts 
Short title. and Regulations’ Extension Act, 1865.” 


GOTERNIHEKT OF THE RURAL POLICE— W. PROTINCES. 
ACT No. II. OF 1865. 

^Reteived the assent of the G* G, on the 7th FebTitavy 1865.] 
Recites expediency of providing for the better maintenance of the Rural 
Police. 
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I . As to interpretation of words of number. 

2—3. Proprietor of estate may assess house tax not exceeding one rupee 
per annum on every house on his estate ; and (3) may collect the tax with 
his rent, in advance &c. ; subject to Act X, 1859, s. 23, c. 3, for unlawful 
assessments. 

4. Extends Reg. IX, 1833, ss. 12, 13, 14, 15, to assessments under this Act. 

5. Gives persons aggrieved remedy by petition. 

6 — 7. Authorizes Collector to assess proprietors to extent of the 
house assessments, less 10 per cent., irrespective of Municipal assessments, 
and (7) may alter such assessment with sanction of Govemu.ent. 

8 — 9. This Act to apply to Maafee and Nuzerana estates, which may be 
assessed, at what rate, to a Municipal cess ; and (9) times of payment and 
amount of instalments to be fixed by Government. 

10. Assessments to be applied to Village Police, &c., under order of Gov- 
ernment. 

11 — 12. Proprietors to nominate, and Magistrate appoint, village watch- 
men, &c. ; (12) whose duties shall be what. 

13 — 15. Kmptwers Lieut. -Governor to extend this Act to any part of 
North-Western Provinces, except as to villages under Act XX, 1856; and 
(14) Governor-General in Council may extend it to Punjab, with same 
exception, and (15) from date of extension all rules inconsistent with Act 
to cease to have operation. 

Whereas it is expedient to provide for the better mainte- 
nance of the Rural Police in the Territories 
under the government of the Lieutenant- 
Governor of the North-Western Provinces and elsewhere; It is 
enacted as follows : — 

L In Jhis Act the singular number includes the plural^ 
and the plural number includes the sin- 

“ Number.” 

gular. 

II. The proprietor of any estate situated in any District to 

which the provisions of this Act may be 

Proprietors of estates i i i n i i * 

in Districts affected by extended, shall have authority to assess 

colLct^LTse^tax^^^^^ collect, for the [>urp()ses of this Act, a 

sum not exceeding one Rupee per annum 

from the occupant of every house upon such estate. It shall be 

competent to the Collector of the District, acting under the 

orders of the Local Government, to determine what buildings 

shall be held lo be a separate house for the purposes of this Act. 
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III. The sum so assessed shall be held to fall due, in advance 

. ^ , for the coming Revenue year, with the first 

Assessments to be due ^ ® ^ j ^ 

annually with first instal- instalment of agricultural rents payable in 

merit of rent. vicinity in that year, and may be real- 

ized under the law for the time being in force in such vicinity 
relating to the recovery of rent. Provided that no person shall 
be liable to be ousted from his house for non-payment of any 
assessment leviable under the last preceding Section. Complaints 
against proprietors for unlawful collection of such assessments 
shall be treated as falling under Clause three, Section twenty- 
three, Act X of 1859 {to amend the law relating to the recovery 
of Rent in the Presidency of Fori William in Benqal), 

IV. Sections twelve, thirteen, fourteen, and fifteen of Regiw 

_ , ,,, , lation IX of 1833 {to modify certain pnr-- 

Kcj?ulati')Ti IXof 1833, ^ , ^ 

Fecrions 12 to 15, to tions of Regulation VII of 1822, and Re- 
Applv* ^ 

gulationIVof\S2S ; to prootde for tiu more 

speedy and satisfactory decision of Judicial questions cognizable 

by Officers of Revenue employed in making Settlements under the 

above Regulations ; for enforcing the production of the village 

accounts ; for the more extensive employment of Native agency in 

the Revenue department ; and to declare the intent of Section F, 

Regulation VII of 1822, touching claims to iMalikana)^ shall be 

applicable to assessments under this Act. 

V. Any person assessed under Section two of this Act may, 

^ by petition on un8tamr)ed T)aper, coinidain 

Persons a<5ses‘^ed may V r-i . . \ 

petition a^ramst assess- to the Collector of the District against 
ment, and Collector may ^ i. j r- • > 

abate or remit same. assessment, on the ground of inabi- 

lity to pay the same; and the Collector 
shall be competent to abate, or wholly to remit, the asse^8ment, 
if he shall be of opinion that the circumstances of the complain- 
ant render such abatement or remission proper. 

VI. It shall be lawful for the Collector or for any Officer 

^ ,, , making Settlements of Land Revenue, 

Collector may assess ® ^ 

yearly contnbutjon lor to assess Upon any estate, as aforesaid, a 
pui poses of this Act. i i i 

sum to be contributed yearly by the pro- 
prietor for the purposes of this Act, not exceeding the aggre- 
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gate of the house assessments in any such estate, lees ten per 
cent. Such assessment shall be over and above any Municipal 
cess or percentage levied on the Land Revenue for similar 
purposes. 


VIL The sum so assessed shall, subject to the sanction of 
e V * the Local Government, be liable to be 

Sm*h assessment may > ^ 

from time to time be altered from time to time in conformity 
altcrcii. ” 

with the foregoing provisions. 

VIII. The provisions of this Act shall be applicable to 

Act to apply to Maafee Maafee and Nuzerana estates. Besides 
and Nuzeraua estates. assessments made by the Collector 

under Section six of tills Act, it shall be lawful to levy upon the 
Maafeedars, or (where a sub-settlement shall have been made) 
on the sub-proprietors, or on the Nuzeranadars, a Municipal 
cess not exceeding two Rupees twelve annas per cent, of the 
jurnma at whi(?h their estates would have been rated if not held 
under a Maafee or Nuzerana title. 

IX, The Local Government may determine by what instal- 

ments and at what times, the assessments 

Government to deter- 
mine how and when as- payable under Sections six and eight shall 

sessments to be paid. arrear of such assessments 

may be realized by the same processes and under the same rules 


as arrears of Land Revenue. 

X. Assessments realized under this Act shall be a]>pro- 
Application, of assess- Plated, under the orders of the Local 
Government, to the payment of the 
Village Police or to any other purpose connected therewith. 
Any surplus that may remain shall be at the disposal of the 
Local Government for sanitory purposes, or any other purpose 
of general improvement within the District in which the amount 
IS collected. 

XL Every proprietor or other person, in whom the right of 
, , nomination of Village Watchmen is vest- 

persons cmpoweied to 

nominate VilUt^e W«tx:h- gliall nominate a fit and proper person 

men shall do so witliin nr ^ 

titteen du)8 aticr occur- Within fifteen days of the occurrence of 
lence ot vacancy. vacancy in the office of Watchman on 
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Itid esCate ; and the person so nominated shall after due enquiry 
be appointed or rejected by the Magistrate of the District at his 
discretion, or by any Officer authorized by him in that behalK 
In default of a nomination within fifteen days of the occurrence 
of a vacancy or of the rejection of a nominee, the proprietor or 
other person in whom the right of nomination is vested shall be 
held to be guilty of disobedience to lawful authority, and shall 
be liable, by order of the Magistrate, to a fine not exceeding 
Bupees fifty, and in default of payment to imprisonment in the 
Civil Jail for a period not exceeding one month ; and the Ma- 
gistrate of the District shall proceed to appoint a person to 
the vacancy. 

XII. Any Village Watchman appointed under this Act 

^ ^ may be required to perform, within the 

Village Watchmen to \ • i • 

perform duties of Police- limits of his village, and in addition to hiS 

to his Other duties, any duties required of Police 
otiier duties. Officers under Act No. V of 1861, {for 

the Regulation of Police) ; and he shall be liable to the same 
penalties for any neglect or disobedience which he would have 
incurred had he been a Police Officer subject to the provisions 
of such Act, and guilty of neglect or disobedience, as the case 
may be. 

XIII. The Lieutenant-Governor of the North-Western Pro- 

vinces may extend the provisions of this 

Power to Government r m -.l • uu' 

of North-Western Pjo- Act to any part of the ierntories within 

Vinces to extend tLU Act. jurisdiction. Provided thk this Act 

shall have no operation in any village to which Act No. XX of 
1836 (to make better provision for the appointment and mainte- 
nance of Police Chuwkeydars in Cities, Towns, Stations, Suburbs, 
and Bazaars, in the Presidency of Fort Wilham m Bengal), or 
any other special Municipal Law shall have been extended, so 
long as such Act or Law shall continue in-force in such village. 

XIV. Subject to the proviso contained in the last preceding 

Section, the Governor-General of India in 
oflS’^and^rthe'pHn- Council may extend the provisions of this 
jab to extend this Act. Province uuder the immediate 
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administration of the Government of India. Subject to tb6 like 
proviso, the Lieutenant-Governor of the Punjab may also ex- 
tend the provisions of this Act to any part of the Territories 
under his government 

XV. Prom the date of any such extension, so much of any 
Repeal of inconsistent R«le having the force of law which sliall 
be in operation in the Territories to which 
such extension shall have been made, as shall be inconsistent 
with or repugnant to this Act, shall cease to have effect in such 
Territories. 


The Carriers’ Act. 

. ACT No. Ill OF 1865. 

[Received the assent of the G. G. on the 14f/t February 1865.] 

Recites expediency of enabling Common Carriers to limit their liability, 
and of defining their liability, &c. 

1. Name of Act — “ The Carriers’ Act, 1865.” 

2. Interprets "words — Common Carrier ; Person; and nouns of Number. 

3 — 5. Relieves Carrier of liability for loss or damage to scheduled property 
of more than 100 rupees, unless value declared ; and (4) Carrier may charge 
higher rates for such property, if notice given in prescribed manner ; and 
{ 5 ) is to return money paid for carriage, where liability for loss attaches 

6 — 7. As to descriptions of property not named in Schedule, Carrier’s 
liability not to be limited by public notice, but may be by special contract 
except of Carriers under Act XXII, 1863 ; who (7) shall be liable only for 
^oss or damage caused by negligence, or a criminal act of themselves or 
servants. 

8 — 9. Saves liability of all Carriers in all cases for loss or damage arising 
from negligence, or criminal act of the Carrier or his servants ; and (9) in 
actions against Carriers, plaintiff needs not prove the loss to have been by 
negligence or criminal act. 

10, Nothing in this Act to affect Act XVUI, 1854, ss. 9, 10, 11. 

Schedule. 

Whereas It is expedient not only to enable Common Carriers 
to limit their liability for loss of or damage 
to property delivered to them to be carried. 
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but also to declare their liability for loss of or damage to such 
property occasioned by the negligence or criminal acts of them- 
selves, their servants or agents ; It is enacted as follows ; — 

I. This Act may be cit^ed as The 
Carriers’ Act, 1865.” 

II. In this Act, unless there be some- 
thing repugnant in the subject or context — • 

‘‘ Common Carrier” denotes a person, other than the Govern- 
ment, engaged in the business of transport- 
ing for hire property from place to place, 
by land or inland navigation, for all persons indiscriminately. 

“ Person” includes any association or 
body of persons, whether incorporated 
or not. 

Words in the singular number include 
the plural, and words in the plural include 


Shore Title. 


Interpretation Clause. 


“ Common Carrier.’^ 


“ Person.” 


Number. 


the singular. 

III. No Common Carrier shall be liable for the loss of or 


Carriers not to be liable 
for loss of certain goods 
above 100 Rupees in 
value, unless deii\ertd as 
such. 


damage to property delivered to him to be 
carried exceeding in value one hundred 
Rupees and of the description contained 
in the Schedule to this Act, unless the 


person delivering such property to be carried, or some person 
duly authorized in that behalf, shall have expressly declared 


to such Carrier or his agent the value and description thereof. 


IV. Every such Carrier may require payment for the risk 


For carrying such pro- 
perty, payment may be 
required at rates fixed by 
CaiTier. 


undertaken in carrying property exceeding 
in value one hundred Rupees and of the 
description aforesaid, at such rate of charge 
as he may fix: Provided that, to entitle 


such Carrier to payment at a rate higher than his ordinary rate 
of charge, he shall have caused to be 
exhibited in the place where he carries on 
the business of receiving property to be carried, notice of the 
higher rate of charge required, printed or written in English 
and in the vernacular language of the country wherein he 
carries on such business. 
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V. In case of the loss of or damage to property exceeding 

The pe«on entitled to hundred Rupees and of the 

recover in respect of pro- description aforesaid, delivered to such 

perty lost or damaged ^ i , 

may also recover money Garner to be carried, when the value and 

paid for its carriage. description thereof shall have been de- 

clared and payment shall have been required in manner provided 
for by this Act, the person entitled to recover in respect of such 
loss or damage shall also be entitled to recover any money 
actually paid to such Carrier in consideration of such risk as 
aforesaid. 


VL The liability of any Common Carrier for the loss of or 


In respect of what pro- 
perty liability of Carrier 
not limited or affected by 
public notice. 


damage to any property delivered to him 
to be carried, not being of the description 
contained in the Schedule to this Act, 
shall not be deemed to be limited or 


affected by afly public notice ; but any such Carrier, not being 
the owner of a railroad or tramroad con- 

Carriers, with certain 

exceptions, may limit lia- striicted under the provisions of Act 
biJity by special contmet. ^ 

for works of public utility to be constructed by private persons or 
Companies^ and for regulating the construction and use of works 
on land so taken') may, by special contract, signed by the owner 
of such property so delivered as last aforesaid or by some person 
duly authorized in that behalf by such owner, limit his liability^ 
in respect of the same. 

VII. Tte liability of the owner of any railroad or tramroad 
constructed under the provisions of the 
said Act XXII of 1863, for the loss of or 
damage to any property delivered to him 
to be carried, not being of the description 
contained in the Schedule to this Act, shall not be deemed to be 
limited or affected by any special contract; 
but the owner of such railroad or tram- 
road shall be liable for the loss of or 
damage to property delivered to him to be 
carried only when such loss or damage shall have been Caused 

B 


Liability of owner of 
railroad or tramroad con- 
structed under Act XXII 
of 1863, not limited by 
special contract. 


In what case owner of 
railroad or tramroad an- 
swerable for loss or dam- 
age. 
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CommoQ Carrier liable 
for lose or damage caused 
by neglect or fraud of 
himself or his agent. 


by negligence or a criminal act on his part or on that of his 
agents or servants, 

VIII. Notwithstanding anything hereinbefore contained, 
every Common Carrier shall be liable to 
the owner for loss pf or damage to any 
property delivered to such Carrier to be 
carried where such loss or damage shall 

have arisen from the negligence or criminal act of the Carrier 
or any of his agents or servants. 

IX. In any suit brought against a Common Carrier for the 
loss, damage, or non-delivery of goods 
entrusted to him for carriage, it shall not 
be necessary for the plaintiff to prove 
that such loss, damage, or non-delivery 
was owing to the negligence or criminal 

act of the Carrier, his servants or agents. ® 

^ X. Nothing in this Act shall affect the 

Saving of provisions . , . . , 

of Sections 9, 10, and 11 provisions Contained m the ninth, tenth, 

of Act XVIII of 1854. and eleventh Sections of Act No. XVIII 
of 1854 {relating to Railways in India), 


Plaintiffs, in suits 
against Common Car- 
riers, for loss, damage, 
or non-delivery, not re- 
quired to prove negli- 
gence or criminal act. 


SCHEDULE. 

Gold and Silver Coin. 

Gold and Silver in a manufactured or unmanufactured state. 
Precious Stones and Pearls. 

Jewellery. 

Time Pieces of any description. 

Trinkets. 

Bills and Hundis. 

Currency Notes of the Government of India, or Notes of any 
Banks, or Securities for payment of money, English or 
Foreign. 

Stamps and Stamped paper. 

Maps, Prints, and Works of Art. 

Writings. 

Title Deeds. 
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Gold or Silver Plate or Plated articles. 

Glass. 

China. 

Silk in a manufactured or unmanufactured state, and whether 
wrought up or not wrought up with other materiala 
Shawls and Lace. 

Cloths and tissues embroidered with the precious metals or of 
which such metals form part. 

Articles of ivory, ebony, or sandal-wood. 

Administrator G£N£RAL^s Act. 

ACT No. IV. OF 1865. 

[^Received the assent of the G. G, on the 22nd February 1865.] 

Recites provisions of Act VIII, 1855, and Section 21 of the Regimental 
Debts Act, 1863. 

1. Interprets words “ Officer,” “ Soldier.” 

2. Act VIII, 1855, Section 26, not to apply to specified cases, and Ad- 
ministrator General not to have his commission on funds previously ad- 
ministered in respect of preferential charges. 

3. Act named the “ Administbatob Genebal’s Act, 1865.” 

Whereas under or by virtue of the twenty-sixth Section of 

,, Act No. VIII of 1855 {to amend the Law 

Preamble. 

relating to the Office and Duties of Admi- 
nistrator-General)^ the Administrator-General of each of the 
Presidencies of Fort William in Bengal, Fort St. George, and 
Bombay is entitled to receive a commission at the rates respec- 
tively therein mentioned upon the amount or value of the 
assets which he shall collect and distribute in due course of 
administration ; And whereas by the twenty-first Section of 
The Regimental Debts Act, 1863,” it is declared that an 
Administrator-General shall not be entitled to take, and it shall 
not be lawful for him to take, a percentage on the property of 
an Officer or Soldier dying on service exceeding three per- 
centum on the gross amount coming to his hands if preferential 
charges have been previously paid, or on. the gross amount 
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remaining in his hands after payment by him of preferential 
charges^ as the case may be ; It is enacted as follows : — 

1. In this Act — 


The term Officer’^ means a Commis- 
sioned Officer of Her Majesty’s Army or 
of Her Majesty’s Indian Army. 

The term Soldier” means a Soldier of Her Majesty’s Army 
or European Soldier of Her Majesty’s 
Indian Army, including a Warrant and a 
Non-Commissioned Officer. 


Interpretation ^ClauBe. 
Officer/^ 


‘ Soldier.” 


II. From and after the passing of this Act, the twenty-sixth 


Act VIII of 1855, 
flection 26, not to apply 
to property of Officers 
and Soldiers dying on 
service which shall come 
to hands of Administra- 
tor-General. 


Section of Act No. VIII of 1855 shall not 
apply to cases in which the property of an 
Officer or Soldier dying on service shall 
come to the hands of the Administrator- 
General of any of the said Presidencies, 


under the ninth or the twelfth Section of The Regimental 
Debts Act, 1863 and such Administrator-General shall 


not be entitled to take, and it shall not be lawful for him to 


Administrator-Gene- 
ral only entitled to a 
commission of three per 
cent, oil gross amount 
of such property. 


take, a percentage on any such property 
exceeding three per centum on the gross 
amount coming to his hands after the 
passing of this Act, if preferential charges, 
as defined by the fourth Section of the said 


Statute, have been previously paid, or on the gross amount 
remaining in his hands after payment by him of su(ih charges, 
as the case may be. 

III. This Act shall be called The 


Short Title. 


Administrator-General’s Act, 1865.” 


The Indian Marriage Act, is«5. 

ACT No. V. OF 1865. 

{Jieceived the assent of the G. G. on the 2Zrd February 1^65.'] 

Recites expediency of providing a further marriage law for Christians. 

1 — 3. Preliminary. Name of the Act, the “ Indian Mabkiage Act 1865” 
(2) Act to commence on Ist May 1865, and extend to all territories vested 
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by 21 and 22 Vic. c. 106 ; and (3) repeals Act XXV, 1864, from 1st 
May 1865. 

4. Interpretation of the terms Church of England, Anglican, Church of 
Scotland, Church of Home, Roman Catholic, Church, Minor, Native Chris- 
tians, Section, Month, Year, Local Government. 


to persons by whom Marriage may he solemnized— 
5 — 10 . 

5 — 6—9. Directs by what persons marriage may be solemnized ; viz., (6) 
episcopally ordained Ministers, Scotch Church Clergymen, Marriage Regis- 
trars, Licensed Ministers \ and (9) makes void all marriages not solemnized 
according to this Act, 

7. Dispenses with the Declaration and Certificate required by 58 Geo. 3, 
c. 84 and Act XXIV. 1860. 

8. Authorizes Local Governments to grant licenses to Ministers to 
solemnize marriage. 

9. Supra. • 

10. Gives validity to marriages solemnized before 1st May, by certain 
persons not legally competent. 

Part II — ^5 to the mode of solemnizing Marriages under this 
Act, 11 — 27 . 

11 — 18. In all marriages under the 14 and 15 Vic, c. 40 or Act 
V, 1 852, or by episcopally ordained, or Scotch Church Clergyman, or by 
licensed person, notice in Form A. of Schedule shall be given, to whom, 
stating what, &c. ; which notice (12) shall be published, where and how, and 

(13) what is to be done with it if the marriage is to be in private dwelling ; and 

(14) if one of1;he persons be a minor to be sent to District Marriage Regis- 
trar; or (16) Senior District Marriage Registrar, who (15) shall do what 
with it ; which notice (17) shall, if required, be certified, &c. ; but (18) certi- 
ficate not to be issued for 14 days if one party be a minor. 

19. Declaration to be made before issue of certificate, that there is no 
legal impediment, &c., to marriage. 

20 — 22. Consent of parent or guardian necessary in case of minor not 
being a widow or widower; and (21) person whose consent is necessary may 
prohibit the marriage ; and (22) after prohibition case to be examined, &c. 

23—24. Special proceeding in case of Native Christians, and (24) form of 
certificate to be issued. 

25—26. Authorizes the marriage, but in presence of two witnesses, and 
(26) within two months. 

27. Saves from these regulations marriages under Part I of this Act. 
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Part IU^As to time for salmnizinff Marriages^ 

28. To be Bolemnized only between 8 a. m. and 7 p. u,j except by special 
license, or by Homan Catholic priests under general or special license. 

Part IV — As to the Registration of Marriages in India^ 29 — 46 . 

29—34. All marriages, except under Act of Parliament, or Act V, 1852, 
to be registered, but defect of registration not to invalidate marriage ; (30) 
how by Church of England Clergymen ; who (31) are to make specified 
returns to Registrar of Archdeaconry ; and (32) how and by whom in case 
of marriage by Roman Cath olic priests, and as to returns ; and (33) save as 
to marriages by Church of Scotland Clergymen ; and (34) save as to marriages 
by episcopally ordained persons who have no oflScial charge. 

35—38. Entries in Register Book to be signed and attested ; and (36) 
certificate to be sent to the District or Senior Registrar, who shall keep copy ; 
(37) such copies to be filed with number of by Marriage Registrar, and (38) 
sent to Local Government. 

39 — 43. Directs as to custody of original Register Book ; and (40) as to 
transmission of returns of certain marriages to England ; and (41) provides 
for correction of errors ; and (42) for the right of making searches and 
obtaining copies ; and (43) as to appropriation of fees. 

44. Makes certified copies proof for, &c. 

45. Saves from operation of this Part, registers or certificates of marriages 
not under this Act. 

46. Christians alone to be appointed Marriage Registrars, under this Act. 


Part V — As to the Marriage of Native Christians, 47 — 53 . 

47 — 50. Authorizes Government to license persons to grant certificates 
for marriages; and (48) certificate shall be granted, if (1) the man be 
sixteen, the woman thirteen years of age, and (2) they are not within the 
prohibited degrees of consanguinity, (3) and are single, and (4) make 
prescribed marriage declaration, (5) between 6 a. m. and 7 p. m. ; and 
(49) certificate, &c., obtained, being signed, shall be conclusive evidence of 
such marriage ; and (50) all marriages so performed shall be valid. 

51—52. Register book of such marriages to be kept, and (52) copies 
of entries to be given. 

53. These Rules not to apply to marriages between Roman Catholics. 


Part VI — As to Penalties^ 54 — 63 . 

54—63. Extends Indian Penal Code, s. 193, to false oath, declaration, notice 
or certificate for purpose of procuring marriage ; and (55) Indian Penal Code. 
5. 105, to assuming to forbid marriage knowingly without personal right ; and 
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(56) IndUa Penal Code^ s. 105, t4>uQA»UiofKeed{>«:mt 
and (57) to solenmising marriage at other than legal liours or vlthoat witiifaees; 
(except (58) under license from Church authoritj), and (59) to aolemidaiog 
marriage of minor, and (60) to Registrars for issuing certificates of marriage 
without compliance with the provisions of Act; and (61) to authorized persons, 
not being clergymen, Set , solemnizing marriage, without previous notice, or 
after certificate has expired, or issuing certificate after marriage has been 
legally forbidden ; and (62) to unlicensed person issuing certificate ; and 
(63) to offences against Register Book. 

64->-66. Extends Code of Criminal Procedure to offences, and (66) all 
proceedings under this Act, saving (64) rights of European British sub- 
jects ; and gives Supreme Court of Judicature in Straits Settlements juris- 
diction as to all offences under this Act. 

Schedules. — A. Notice of Marriage. B. Registrar’s Certificate. C. Form 
of Register of Marriages. D. Ditto under Section 34. 


Preamble. 


Short Title. 


Whereas it is expedient to provide further for the solemniza- 
tion of marriages in India of persons pro- 
fessing the Christian Religion ; It is enact- 
ed as follows: — 

Preliminary^ 

I. This Act may be cited as ^^The 
Indian Marriage Act, 1865.” 

II. This Act shall extend to all the Territories that are or 
Extent and commence- shall become vested in Her Majesty or 

mentof Act. successors by the Statute 21 and 22 

Vic., cap. 106, entitled “ An Act for the better Government of 
India,” and shall commence and come into operation on the first 
day of May 1865. 

III. From and after the commencement of this Act, Act 
Act XXV of 1864 No. XXV of {to provide further for 

repealed. solemnization of marriages in India of 

persons professing the Christian Religion) is repealed except as 
to the recovery and application of any penalty for any offence 
which shall have been committed before such commencement. 

IV. In this Act, unless there is some- 
thing repugnant in the subject or con- 


Interpretation 

clause. 


text — 

“ Church of Eng- 
land.” 

“ Anglican.” 


“Church of England” and “Anglican” 
mean and apply to the United Church of 
England and Ireland as by latr estab- 
lished. 
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« Church 
land.*^ 


of Scot- ‘^Church of Scotland’* means the 
Church of Scotland as by law established. 
Church of Rome” and Roman Catholic” mean and apply to 
the Church which regards the Pope of 
Rome as its spiritual head. 

Church” shall include any Chapel or 
other building generally used for public 


“ Church of Rome.” 
“ Roman Catholic.” 


Church.” 


Christian worship. 
“ Minor.” 


“Minor” means a person who has not 
completed the age of twenty-one years. 

“ Native Christians” includes the Christian descendants of 
Natives of India converted to Christianity 
as well as such converts. 

Section’* means a Section of this Act^, 
Month” and ‘^Year” respectively 
mean month and year reckoned according 
to the British calender. 

And, in any part of British India in which this Act shall 
operate, Local Government” shall mean 
the person authorized to administer Exe- 
cutive Government in such part. 


** Native Christians. ' 
Section.” 

“Month” “Year.” 


“Local Government.” 


Part I. 

As to the Persons hy whom Marriage may be solemnized, 

V. From and after the commencement of this A,ct no mar- 
Marriage between nage between persons, one or both of whom 
“a^rdin? to to ^he Christian Religion, shall be 

provisions of this Act solemnized, unless in accordance with the 

provisions of the next following Section. 

„ , . , VI. Marriages may be solemnized in 

By whom to be solem- ^ ° •' 

nized. India — 

1. — By any person who has received episcopal ordination, pro- 
vided that the marriage be solemnized according to the rules, 
rites, ceremonies and customs of the Church of which such per- 
son is a Minister. 

2. — By any Clergyman of the Church of Scotland, provided 
that such marriage be solemnized according to the rules, rites, 

of Scotland. 
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S.— By, or in the presence of, a Marriage Registrar under the 
provisions of the Statute 14 and 15 Vic., cap. 40, or of Act V of 
1852 {for gimng effect to the provisions of an Act of Parliament 
passed in the \5th year of the reign of Her present Majesty inti- 
tuled art Act for Marriages in India) of the Governor-General of 
India in Council. 

4. — By any Minister of Religion who, under the provisions 
of this Act, has obtained a license to solemnize marriages. 

5. — By any person who, with respect to marriages between 
Native Christians, shall have received, under the provisions of 
Part V of this Act, a license to grant certificates of marriage. 

VII. From and after the commencement of this Act, the 

^ , declaration and certificate required by the 

tificate no longer re- Statute 58 Geo. Ill, Cap. 84, and Act 

^ XXIV of 1860 [for the solemnization of 

marriages in India by ordained Ministers of the Church of 

Scotland) of the Governor-General of India in Council, shall be 
no longer required. 

VIIL From and after the commencement of this Act the 
, . Governor-General of India in Council, 

Licenses to solemnize 

marriage by whom to be the Governors of Madras and Bombay in 
Council, the Governor of the Settlement 
of Prince of Wales’ Island, Singapore and Malacca, and the 
Lieutenant-Governors of Bengal, the North-Western Provinces 
and the Pu^ab, shall have authority to grant licenses to Minis- 
ters of Religion, to solemnize marriages within the Territories 
under the immediate administration of such Governor-General, 
or subject to such Governors and Lieutenant-Governors respec- 
tively, and to revoke such licenses, whether they shall have 
been granted before or shall be granted after the passing of 
this Act. 

IX. From and after the commencement of this Act, all 

marriages which shall be solemnized in 

Marriages solemnized ^ i j •j.i. 

otherwise than according India otherwise tnan in accordance witn 

to this Act to be void. provisions of the fifth and sixth Sae- 

tions shall be null and void. 
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X. All marriages which shall have been selemnized in 


Marriages solemnized 
befoie first May 1865 by 
certain persons to be 
deemed valid. 


India before the commencement of this 
Act by persons who have not received 
episcopal ordination, or who have not 


otherwise received express authority to solemnize such marriages 


under Acts of Parliament or Acts of the Governor-General of 


India in Council, shall, if not otherwise invalid, be deemed 
valid to all intents and purposes. 


Part II. 

As to the Mode of solemnizing Marriages under this Act. 

Notice of intended tear- «^ery case of intended mar- 

riage between persons, one or both of 
whom shall profess the Christian Religion, otherwise than — 

I. — Under the provisions of the said Statute 14 and 15 
Vic., cap. 40, or of the said Act V of 1852 : or 

II. By a Clergyman who has received episcopal ordination, 
according to the rites, rules, ceremonies and customs of the 
Church to which he belongs : or 

III. By a Clergyman of the Church of Scotland, according 
to the rites, rules, ceremonies and customs of that Church : or 

IV. By a person who has received a license to grant cer- 
tificates of marriage between Native Christians under the 
provisions of Part V of this Act— 

One of the persons intending marriage shall give notice in 
writing according to the form contained in the Schedule A to 
this Act annexed or to the like effect, to the Minister of 
Religion whom he or she shall desire to solemnize the marriage, 
and shall state therein the name or names, and the profession 
or condition, of each of the persons intending marriage, the 
dwelling place of each of them, and the time (not being less 
than four days) during which each has dwelt there, and the 
Church or private dwelling iu which the marriage is to be 
solemnized. Provided that if either of such persons shall have 
dwelt in the place stated in the notice 
during more than one month, it may be 


Proviso. 
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stated therein that, he or she has dvrelt there one month and 
upwards. Provided also that at any place or Station where 
there is a Church, no Clergyman of the Church of England 
shall solemnize a marriage in a private dwelling or in any place 
except in such Church, unless he shall have received a special 
license authorizing him to do so from and under the hand and 
seal of the Anglican Bishop of the Diocese, or from the Com* 
missary of such Bishop. For such special license the Re- 
gistrar of the Diocese shall be entitled to charge such addi- 
tional fee as the same Bishop may sanction. 

XII. The Minister of Religion to whom such notice shall 

Publication of such no- ^^en delivered, if he shall be entitled 

tice. to officiate in the Church in which it is in* 

tended to solemnize the said marriage, shall publish every notice 
of marriage received by him, by causing the same to be pub- 
lished and affixed in some conspicuous part of the same Church, 
If such Minister of Religion shall not be entitled to officiate as 
a Minister in such Church, he shall at his option either return 
the said notice to the person delivering the same to him, or shall 
deliver the same to some other Minister entitled to officiate 
therein, who shall thereupon cause the same to be so published 
and affixed as aforesaid. 

XIII. If it be intended that the marriage shall be solem- 

nized in a private dwelling, the Minister 
riaS’SSwJlhDg' Religira on receiving the notice pre- 
scribed in the eleventh Section shall 
forward it to the Marriage Registrar of the District, who 
shall affix the same to some conspicuous place in his own 
Office. 

XIV. When one of the persons intending marriage (not 

_ ^ being a widow or widower) is a minor. 

Notice when one of the ® ^ ^ . 

persons intending mar- every such Minister as aforesaid who shall 

riage is a minor. receive such notice, and who shall not 


riage is a minor. 


forthwith return it to the person delivering the same under 
the twelfth Section shall, within twenty-four hours after the 
receipt by him thereof, send or cause to be sent by the Post, or 



20 


•the acts of the 


[I860. 


otherwise, a copy of such notice to the Marriage Registrar of 
the District. 

XV. The Marriage Registrar of the District on receiving 

Publication of such ^“7 “Otic® same to 

notice. some conspicuous place in his own Office. 

XVL If there be more Marriage Registrars than one in any 

, ^ . District, the Local Government shall ap- 

Appomtment of ^ ^ / 

Senior Marriage Regis- point one of such Registrars to be Senior 

Marriage Registrar, and such notice as 

aforesaid shall be sent to such Senior Marriage Registrar, who, 

on receiving the same, shall, besides affixing it in the manner 

laid down in the last preceding Section, cause a copy thereof 

to be sent to each of the other Marriage Registrars in the same 

District, who shall likewise affix the same in their own Offices 

or Churches, as aforesaid. 

XVIL Any Minister of Religion who shall ccHisent or intend 
. to solemnize any such marriage as afore- 

Issue of certificate of ^ ^ ® 

notice given and declara- said, on being required so to do by or on 

tion made. behalf of the person by whom the notice 

was given, and upon one of the persons intending marriage 
making such declaration as is hereinafter required, shall issue 
under his hand a certificate of such notice having been given 
and of such declaration having been made : 
Provided that no lawful impediment accord- 
ing to the law of England be shewn to the satisfaction of such 
Minister why such certificate should not issue, and toe issue of 
such certificate shall not have been sooner forbidden in the 
manner hereinafter mentioned, by any person authorized in 
that behalf. 

XVIII. When by such declaration it appears, or when it is 
otherwise known to such Minister of reli- 

cerdflcT not that either of the persons intending 

until fourteen days after nfiarriage, not being a widower or widow, 
receipt of notice. ^ -*7^. . 

is a minor, such Minister shall not issue 

such certificate until the expiration of fpurteen days after the 

receipt by him of such notice of marriage. 


Proviso. 
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XIX. Before any such certificate as aforesaid shall be 

Declaration to be Minister, One of the 

made before issue of cer- persons intending marriage shall appear 

11 U r TliT* • A J 1. II 

personally before such Minister, and shall 
make a solemn declaration that he or she believes that there is 
not any impediment of kindred or affinity or other lawful hin- 
drance to the said marriage, and when either or both of the par- 
ties, not being a widower or widow, is or are a minor or minors, 
that the consent of the person or persons whose consent to such 
marriage is required by law has been obtained thereto, or that 
there is or are no person or persons resident in India having 
authority to give such consent, as the case may be. 

XX. The father, if living, of any minor not being a 

widower or widow, or, if the father be 

Consent of parent or dead, the guardian of the person of such 

guardian when necessary. ^ o 

* minor, and, in case there be no such 

guardian, then the mother of such minor, shall have authority 
to give consent to the minor’s marriage, and such consent is 
hereby required for the same marriage, unless no person author- 
ized to give such consent be resident in India. 

XXI. Every person whose consent to a marriage is required 

as aforesaid, is hereby authorized to pro- 

What persons may . .•/: .l u 

prohibit issue of certi- hibit the issue ot the certificate by any 

ficate by notice. Minister as aforesaid, at any time before 

the issue of such certificate, by notice in writing to such 

Minister, Subscribed by the person so authorized with his name 

and place of abode, and his or her position with respect lo 

either of the persons intending marriage, by reason of which 


he or she is so authorized as aforesaid. 

XXII. If any such notice prohibiting the marriage shall 
be received by such Minister as aforesaid. 

Procedure of Minister not issue his certificate and shall 

on receipt of such notice. , , .. , , 

not solemnize the said marriage until he 
shall have examined into the matter of the said prohibition, 
and shall be satisfied that the person prohibiting the naarriage 
is not authorized by law so to do, or until the said notice be 
withdrawn by the person who gave it. 
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XXIIL When any Native Christian about to be married shall 
take a notice of marriage to a Minister 

issw Scate in Religion, or shall apply for a certificate 

case of Native Chris- Minister under the seventeenth 

tians. 

Section, such Minister shall, before issuing 
such certificate, ascertain whether such Native Christian is cogr- 
nizant of the purport and effect of the said notice or certificate, 
as the case may be, and if not, shall translate or cause to be 
translated such notice or certificate to such Native Christian 
into his language, or into some language which he under- 
stands. 

XXIV. The certificate to be issued by such Minister as 

aforesaid, may be in the form contained in 
Form of certificate. i a ^ ^ ^ ^ i * 

the schedule B to this Act annexed, or 


to the like effect. 


XXV. After the issue of the certificate by such Minister 


Ater issue of certifi- lieligion, marriage may be solemnized 

cate, marriage may be between the persons therein described ac- 
solcmuizoda 

cording to such form or ceremony as the 
Minister shall think fit to adopt : Provided that the marriage be 
solemnized in the presence of at least two witnesses. 

XXVI. Whenever a marriage is not solemnized within two 
months after the date of the certificate 


Certificate to be void 
if marriage be not 
solemniKed within two 
months. 


which shall have been issued by such 
Minister as aforesaid, such certificate and 
all other proceedings thereon shkll be void, 


and no person shall proceed to solemnize the said marriage until 
new notice shall have been given and a certificate thereof issued 


in the manner aforesaid, 

XXVII. Provided that whenever any marriage has been 
solemnized by a Minister of Religion in 
accordance with the provisions of Part 
I of this Act, it shall not be necessary in 
support of such marriage to give any 
proof in respect of the dwelling of the persons married, or of 
the consent of any person whose consent to such marriage is 
required by law, or of the notice of marriage, or of the certifi- 


Proof of marriage in 
accordance with the pro- 
visions of Part I of this 
Act. 
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cate or the translation thereof respectively, or in respect of the 
hours between which the same may have been solemnized ; nor 
shall any evidence be given to prove the contrary in any suit 
touching the validity of such marriage. 

Part III. 

As to the Time for solemnizing Marriages, 

XXVIII. Every marriage solemnized in India from and 

Hours between which commencement of this Act by any 

marriages to be solem- person who has received episcopal ordina- 
tion, or by any Clergyman of the Churcb 
of Scotland, or by any Minister licensed under this Act to 
solemnize marriages, shall be solemnized between the hours of 
six in the morning and seven in the evening: Provided that 
this Section shall not apply to a Clergyman 
of the Church of England solemnizing a 
marriage under a special license permitting him to do so at any 
hour other than between six in the morning and seven in the 
evening, from and under the hand and seal of the Anglican 
Bishop of the Diocese or his Commissary; and it is hereby de- 
clared that for such special license the Registrar of the Diocese 
shall be entitled to charge such additional fee as such Bishop 
may sanction : Provided also that this Section shall not apply 
to a Clergyman of the Church of Rome solemnizing a marriage 
between the hours of seven in the evening and six in the morn- 
ing, when he shall have received a general or special license in 
that behalf from the Roman Catholic Bishop of the Diocese or 
Vicariate in which such marriage shall so be solemnized, or from 
such person as the same Bishop shall have authorized to grant 
such license. 


Part IV. 


As to the Registration of Marriages in India, 


XXIX. All marriages solemnized in India* from and after 


Marriages with certain 
exceptions to be regis- 
tered as hereinafter 
prescribed. 


the commencement of this Act between 
persons, both or one of whom shall profess 
the Christian Religion, except marriages 
solemnized under the said Statute 14 and 
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15 Vic., cap, 40, and the said Act V of 1852, shall be registered 

^ . in the manner hereinafter prescribed : Pro- 

Proviso. • 1 j 1 . . 

vided that no omission or defect in 

such registration shall invalidate any marriage not otherwise 

invalid. 

XXX. Every marriage solemnized by a Clergyman of the 

Church of England shall be registered 

Registration of mar- i 

riages solemnized by hy the Clergyman solemnizing the same 

Register of Marriages of the 
Station or District in which the marriage 
shall be solemnized, according to the form contained in the 
Schedule C to this Act annexed. 

XXXI. Every Clergyman of the Church of England shall 

send four times in every year Returns 
A^de^nry^*^”^* ^ duplicate, authenticated by the signa- 
ture of such Clergyman, of the entries 
in the Register of Marriages solemnized at or in any Station 
or District at which such Clergyman shall have any spiritual 
charge, to the Registrar of the Archdeaconry to which he 
shall be subject or within the limits of which such Station or 
District shall be situated. Such quarterly Returns shall 
contain all the entries of marriages contained in the said Re- 
gister from the first day of January to the thirty-first day of 
March, from the first day of April to the thirtieth day of June, 
from the first day of J uly to the thirtieth day of September, 
and from the first day of October to the thirty-first day of 
December, of each year respectively, and shall be transmitted 
by such Clergyman within two weeks from the expiration of 
each of the quarters above specified. The said Registrar upon 
receiving the same shall transmit one duplicate to the Secretary 
to the Local Government. 

XXXII. Every marriage solemnized by a Clergyman of 

Registration and Re- the Church of Rome shall be registered 
Se”/ bTcS'Cn by tbe person and according to the form 
of the Church of Home. directed in that behalf by the Roman 
Catholic Bishop of the Diocese or Vicariate in which such 
marriage shall be solemnized ; and such person shall forward 
Secretary to the Local Government^ Returns 
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of the entries of ail marriages registered by him during the 
three months next preceding. 

XXXIII. Every marriage solemnized by a Clergynaaa of 

Registration and <Be-> the Church of Scotland shall be registered 
by *1“ 01erg;m.n .ol.MUlog th. »m.e ia 
the Church of Scotland. ^ Register of Marriages to be kept by 

him for the Station or District in which the marriage shall be 
solemnized, in the form prescribed in the thirtieth Section for 
marriages solemnized by Clergymen of the Church of England, 
and such Clergyman shall forward quarterly to the Secretary 
to Government, through the Senior Chaplain of the Church of 
Scotland in the territory subject to the Local Government^ 
Returns similar to those prescribed in the thirty-first Section 
for Clergymen of the Church of England of all marriages solem- 
nized by him. 

XXXIV. * After the solemnization of any marriage under 
this Act by any person who has received 
episcopal ordination, but who is not a 
Clergyman of the Church of England nor 
of the Church of Rome, or by any Min- 
ister of Religion licensed under this Act to solemnize marriages, 
the person solemnizing the same shall forthwith register such 
marriage in duplicate — that is to say, in a Marriage Register 
Book to be kept by him for that purpose, according to the form 
contained in the Schedule D to this Act annexed, and also in a 
certificate attached to the Marriage Register Book as a counter- 
foil, 

XXXV. The entry of such marriage in both the certificate 

Such entries to be ^^^d Marriage Register Book shall be sigu- 
signed and attested. person by whom the said mar- 

riage has been solemnized and also by the persons married, and 
shall be attested by two credible witnesses who were present at 
the solemnization of the marriage, and every such entry shall 
be made in order from the beginning to the end of the bo^k, and 
the number of the certificate shall correspond with that of the 
entry in the Marriage Register Book, 


Marriages aolemniaed 
by certain persons to be 
entered in a Register 
Book and also in a oer^ 
tihcatc. 
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XXXVI. The person solemnizing the said marriage shall 

Such certificate to forthwith separate the certificate from 

be forwarded to Marri- the Marriage Register Book, and trans- 
age Registrar, copied, . . . • . , „ , 

and transmitted to Gov- mit it Within one month from the time of 

eminent. solemnization of such marriage to the 

Marriage Registrar of the District in which the marriage was 
solemnized, or, if there be more Marriage Registrars than one, 
to the Senior Marriage Registrar, who shall cause such certi- 
ficate to be copied into a book to be kept by him for that pur- 
pose, and shall transmit all the certificates which he shall have 
received during the month, with such number and signature or 
initials added thereto as are hereinafter required, to the Secre- 
tary to the Local Government, together with the certificates 
from his own Marriage Register Book which he shall transmit 
under the twelfth Section of the said Statute 14 and 15 Vic., 
cap. 40, but distinct therefrom. 

XXXVII. Such copies shall be entered in order from the 

Copies of certificates beginning to the end of the said book, and 

to J)e ^ entered and shall bear both the number of the certi- 

ficate as copied, and also a number to be 
entered by the Marriage Registrar, indicating the number of 
the entry of the said copy in the said book, according to the 
order in which each certificate was received by the said Mar- 
riage Registrar. 

XXXVIIL The Marriage Registrar shall also add such 

Begistrer to add mentioned number of the* entry of 

number of entry of copy the copy in the book, to the certificate, 

to the certificate, and . . , . . • • . i 

send same to Govern- With his signature or initials, and shall 

at the end of every month transmit the 

same to the Secretary to the Local Government. 

XXXIX. The person solemnizing any such marriage as is 

Custody and disposal Provided for in Part V of this Act, shall 

of Agister Book of keep Safely the said Register Book until 

marriages solemnized * ° 

under Part V of this the same shall be filled, or if he shall leave 

the District in which he solemnized the 

marriage before the said book is filled, shall make over the 
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same to the person who shall succeed to his duties in the said 
District, who shall keep safely the same, and shall make therein 
the entries by this Act required to be made in respect of 
any marriage solemnized by him within the said District ; 
and the person having the control of the book at the 
time when it shall bfe filled, shall send the same to the Mar- 


riage Registrar of the District, or, if there be more Mar- 
riage Registrars than one, to the Senior Marriage Registrar, 
who shall send it to the Secretary to the Local Government 
to be kept by him with the records of his Office. 

XL. The Secretary to the Local Government shall, at the 
end of every quarter in each year, select 

tifilates^riertidn mar- from the certificates of marriages for- 

riages to Secretary ot warded to him during such qharter, the 
S tate for India. ^ ^ ^ ^ ^ ^ 

certificates of the marriages of which the 

Governor-General of India in Council may desire that evidence 
shall be transmitted to Epgiand, and forward the same certifi- 
cates signed by him to the Secretary of State for India, for the 
purpose of being delivered to the Registrar General of Births, 
Deaths, and Marriages, 

XLI. Any person charged with the duty of registering any 

marriage, who shall discover any error to 
Correction of Errors. -xi. j • xi r i 

have been committed in the form or sub- 


stance of any such entry, may, within ond month next after the 
discovery^ of such error, in the presence of the persons married, 
or, in case of their death or absence, in the presence of two 
other credible witnesses who shall respectively attest the 
same, correct the erroneous entry according to the truth of the 
case, by entry in the margin without any alteration of the 
original entry, and shall sign the marginal entry, and add there- 
unto the day of the month and year when such correction shall 
be made, and such person shall make the like marginal entry, 
attested in the like manner, in the certificate thereof ; and in 
case such certificate shall have been already transmitted to the 
Secretary to the Local Government, such person shall make and 
transmit in like manner a separate certificate of the original 
erroneous entry, and of the marginal correction therein made. 
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XLII. 


Searches may 
made and copies 
certificates giren. 


Every person solemnizing ft marriage tinder this 
Act and hereby required to register the 
of same, and every Marriage Registrar or 
Secretary to a Local Government who 


shall have the custody for the time being of any Register of 
Marriages, or of any certificate or copies of certificate under 
this Act, shall at all reasonable times allow searches to be made 


of any Marriage Register Book, or of any certificate, or dupli- 
cate, or copies of certificate in his custody, and shall give a copy 
under his hand of any entry or entries in the same on the pay- 
ment of the fees hereinafter mentioned : that is, for every 
search extending over a period of not more than one year the 
sum of one Rupee, and four annas additional for every additional 
year, and *the sum of one Rupee for every single certificate. 

XLIIL All fees received under the provisions of this Act 


by a Marriage Registrar or Secretary 
Appropnation of fejs. be accoupted for and paid over by 

him to Government, and all fees received by a person 
solemnizing a marriage, not being a Marriage Registrar, may 
be retained by such person. 

XLIV. Every certified <5opy, purporting to be signed by 
the person entrusted under this Act with 
ent^'^ln'^Mar^^ the custody of any Marriage Register or 
ed evirience^o/^maj-- Certificate or duplicate certificate required 
riage without further to be kept or delivered under this Act, 
of any entry of a marriage in such Regis- 
ter, or of any such certificate or duplicate certificate, shall be 
received as evidence of the marriage purporting to be so en- 
tered, or of the facts purporting to be so certified therein, 
without further proof of such Register or certificate, or dupli- 
cate copy, or of any entry therein respectively, or of such 


copy. 


These provisions not 
to apply to Registers or 
certificates of certain 
marriages solemnized 
by Marriage Regis- 
trars. 


XLV. Nothing contained in this Part 
shall apply to the Register or certi- 
ficate of any marriage solemnized 
under the said Statute 14 and 15 Vic., 
cap. 40, or the said Act V of 1 852. 
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XLVI. Every Marriage Registrar 
to*to"ari8t&"‘and hereafter appointed under the provisions 
may be appointed e»- the said Act V of 1852 shall be a 

officio* 

Chri^an^ and may be so appointed 
either by name or as bidding any office for the time being. 

Part V. 

As to the Marriage of Native Christians. 

XLVII. And whereas it is expedient to make provision for 

the marriage of* Native Christians to 

Power to license per- whom the provisions of the said Statute 14 
sons to grant certifi- . i * 

cates of roaiTiage be- and 15 Vic., Cap. 40, and the said Act V 

tianT of 1852 are found not to be suitable, it is 

further enacted that it shall be lawful for 
the Local Government or the Chief Commissioner of any Pro- 
vince, to issue a license to any person being a Christian, either 
by name or as holding any oflice for the time being, authorizing 
him to grant certificates of marriage between Native Christians. 
Any such license may be revoked by the Government or Chief 
Commissioner by whom it was granted ; and every such grant 
or revocation shall be notified in the OfiRcial Gazette. 

XLVIII. It shall not be a necessary preliminary to the 
Certificate may be » certificate by any person 

given without previous licensed Under the last preceding Sec- 
notice of marriage. , - . « . 

^ tion, that any notice of marriage 

should have been given by either of the parties to such 
marriage, or that any certificate should have been issued 
of any notice having been given under the provisions of the said 
Act V of 1852 or otherwise; and every marriage between 
Native Christians as aforesaid applying for a certificate under 
this Part of this Act, shall be certified under this Part of this 
Conditions. Act if the following conditions be fulfill- 

ed, and not otherwise - 

(1.) The age of the man intending to be married shall 
exceed sixteen years, and the age of the woman intending to be 
married shall exceed thirteen years ; 
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(2.) The man and the woman shall not stand to each other 
within the prohibited degrees of consanguinity or affinity . 

(3.) Neither of the persons intending to be married shall 
have a wife or husband still living : 


(4.) In the presence of the person so licensed and of at least 
two credible witnesses, each of the parties shall say to the 
other — 

“I call upon these persons here present to witness that I, A. 
B-, in the presence of Almighty God and in the name of our 
Lord Jesus Christ do take thee, C. D., to be my lawful 
wedded wife (or husband)” or words to the like effect ; 

(5.) Such declaration shall be made between the hours of 
six in the morning and seven in the evening. 

XLIX. When in respect to any marriage falling under this 

On marriage (the ^art of this Act, the conditions prescribed 

conditions having been in the last preceding Section shall have 

fulfilled), licensed per- r ir»n j i n i i i , 

Bonto grant a certificate been lulnlled, it Bhall be the duty of the 

person licensed as aforesaid, in whose 


presence the said declaration shall have been made, to grant a 
certificate of such marriage on the application of either of the 
parties to such marriage on the payment of a fee of four annas. 
Such certificate shall be signed by such licensed person, and 
shall be received in any suit touching the validity of such mar- 
riage, as conclusive evidence of the same marriage having been 
performed, and no evidence to the contrary shall be^ received in 
any such suit. 


L. All marriages performed between 
Native Christians as aforesaid, in accord- 
ance with the provisions of the forty-eighth 
Section, shall be valid. 

A Kegister Book of all marriages of which certificates 
shall be granted under the forty-eighth 
Section shall be kept by the person 
granting such certificates in his own 
vernacular language. Such Register Book shall be kept accord- 
ing to such form as the Local Government or Chief Commis- 


Marriages performed 
under the provisions of 
Section 48 to be valid. 


LI. 


Hegister Book to be 
kept. 
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sioner shall from time to time prescribe, and true extracts 
therefrom duly authenticated shall be deposited at such places 
and at such times as the Local Government or Chief Commis- 
sioner shall direct. 

LII. Every person licensed under this Act to grant certi- 
ficates of marriage and who shall have 
in1hrRegi«e^B~lT‘‘ custody of a Marriage Register Book 
under the last preceding Section, shall at 
all reasonable times allow search to be made in such Book in 
his custody, and shall give a copy certified under his hand of 
any entry or entries in the same on the payment of the fees 
hereinafter mentioned : that is to say — for every search extend- 
ing over a period not exceeding two years the sum of eight 
annas, and two annas additional for every additional year. 

LIIL This Part of this Act shall not apply to marriages 
between Roman Catholics. But nothing 

Part V not to apply to Jierein contained shall be construed to in- 
Roman Catholics. 

validate any marriage contracted between 
Roman Catholics under the provisions of Part V of the said Act 
No. XXV of 1864. 


Part VI. 

As to Penalties, 

LI V. Whoever intentionally makes any false oath or declara- 
tion, or signs any false notice or certificate 

oaKcSration.' notice required by the said Statute 14 and 15 

M certiBcate, forprocur- yjc gap, 40, or the said Act V of 1852, 

ing marriage. * 

or by this Act, for the purpose of procur- 
ing any marriage, shall be guilty of the offence described in the 
hundred and ninety -third Section of the Indian Penal Code, and 
on conviction shall be liable to the punishment prescribed iu 
that Section. 

LV. Whoever forbids the issue by a Marriage Registrar of 

...... t t X.-A a certificate, by falsely representing him- 

Punishment for forbid- ’ -rr t, 

ding the issue by a self or herself to be a person whose consent 
Marriage Registrar of a , . . • 1 l 1 . 

certiBcate by false re- to the marriage is required by law, know- 

presentation. jjjg representation to be false, shall 
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be guilty of the offence described in the hundred ^d fifth 
Section of the Indian Penal Code, and shall on conviction be 
liable to the punishment prescribed in that Section. 

LVL Whoever, not being authorized under the sixth Section 
to solemnize a marriage shall, from and 

Punishment for a per- « , i • a • , 

son not duly authorized after the commencement of this Act, in the 

solemnizing a marriage. absence of a Marriage Registrar of the 
District in which such marriage is solemnized, knowingly and 
wilfully solemnize a marriage between persons, one or both of 
whom shall profess the Christian Religion, shall be punished 
with imprisonment of either description, as defined in the 
Indian Penal Code, which may extend to ten years, and 
shall also be liable to fine ; or in lieu of a sentence of 
imprisonment for seven years or upwards, to transporta- 
tion for a term of not less than seven years and not 
exceeding ten years; or if the offender be an European 
or American, to penal servitude according to the provisions of 
Act XXIV of 1855 {to substitute penal servitude for the punish- 
ment of transportation in respect of European and American 
Convicts^ and to amend the law relating to the removal of such 
Convicts.) 


LVII. Whoever shall, from and after the commencement of 


this Act, knowingly and wilfully solemnize 
a marriage between persons, one or both 
of whom shall be a person or persons 
professing the Christian Religion, at any 
time other than between the hours of six in the morning and 


Punishment for so- 
lemnizing a marriage 
otherwise than between 
six A. M. and seven r. m. 
or without witnesses. 


seven in the evening, or in the absence of at least two credible 
witnesses, shall be punished with imprisonment of either des- 


cription, as defined in the Indian Penal Code, for a term which 
may extend to three years, and shall also be liable to fine. 

LVII I. The provisions of the last preceding Section shall 
not apply to marriages solemnized under 
8ppiy‘‘®”to special licenses granted by the Anglican 

solemnized under Bighop of the Diocese or by his Com- 

JlCGDSCS ^ ^ 

missary, nor to marriages performed 
between the hours of seven in the evening and six in the 
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morning by a Clergyman of the Church of Rome, when he shall 
have received the general or special license in that behalf 
mentioned in the twenty-eighth Section. 

LIX. Any Minister of Religion licensed to solemnize 

Punishment for so- ^^^rriages under this Act, who shall, 

icmnizinj; marriage when within fourteen days after the receipt 

either party is a minor, , , . « . . p , 

within a certain time by him 01 notice ot such marriage, 

after notice. knowingly and wilfully solemnize a 

marriage when one of the parties to such marriage, not being 

a widower or widow, is a minor, shall be punished with 

imprisonment of either description, as defined in the Indian 

Penal Code, for a term which may extend to three years, 

and shall also be liable to fine. But the provisions of this 

Section shall not apply to marriages solemnized between 

Native Christians upder the provisions of Part V of this Act. 

LX. Whoever, being a Marriage Registrar appointed under 

Punishment ior Regis- provisions of the said Act V of 1852, 

irars issuing certificates, shall knowingly and wilfully issue any 
or solemnizing marriages, r - . *' 

without publication of certificate for marriage, or solemnize any 

notice, &c. marriage under the same Act without 

publishing or affixing in some conspicuous place the notice of 

such marriage as directed by such Act, or after expiration 

of two months after a certificate in respect of a marriage shall 

have been issued by him, shall solemnize such marriage, or 

shall, without an order of a competent Court authorizing him 

to do so, solemnize any marriage when one of the persons 

intending marriage (not being a widow or widower) is a minor, 

before the expiration of fourteen days after the receipt of such 

notice as is required by the same Act, or without sending or 

causing to be sent by the Post or otherwise a copy of such 

notice of marriage to the Senior Marriage Registrar of the 

District, if there be more Marriage Registrars of the District 

than one, and if he himself be not the Senior Marriage 

Registrar, or shall issue any certificate, the issue of which shall 

have been prohibited as in this Act provided by any person 

authorized to prohibit the issue thereof, shall be punished with 

imprisonment of either description, as defined in the Indian 

Penal Code, for a term which may extend to five j^ears, and 

shall also be liable to .fine* 

£ 
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LXI. Whoever, being a person authorized under the 

provisions of this Act to solemnize a 

bOM““auSed“un7er marriage, and not being a Clergyman 

Church of England solemnizing 

Churches of England, a marriage after due publication of Banns 
Scotland or Rome, sol- , ^ i a t 

emnizing marriages under a license Irom the Anglican 

Bishop of the Diocese or a Surrogate 
duly authorized in that behalf, or not 
being a Clergyman of the Church of Scotland solemnizing a 
marriage according to the rules, rites, ceremonies and customs 
of that Church, or not being a Clergyman of the Church of 
Rome, solemnizing a marriage according to the rites, rules, 
ceremonies and customs of that Church, shall knowingly and 
wilfully issue any certificate for marriage under this Act, or 
solemnize any marriage between such ji^^rsons as aforesaid, 
without publishing or causing to be affixed the notice of such 
marriage as directed in Part 11 of this Act, or after the 
expiration of two months after the certificate shall have been 
issued by him, or shall knowingly and wilfully issue any 
certificate for marriage, or solemnize a marriage between such 
liersons, when one of the persons intending marriage, not 
being a widower or widow, is a minor, before the expiration of 
fourteen days after the receipt of notice of such marriage, or 
without sending or causing to be sent by the Post or otherwise 
a copy of such notice to the Marriage Registrar, or, if there be 
more Marriage Registrars than one, to the Senior Marriage 
Registrar of the District ; or shall knowingly and wilfully issue 
any certificate, the issue of which shall have been forbidden 
under this Act by any person authorized to forbid the issue ; 
or shall knowingly and wilfully solemnize any marriage which 
shall have been forbidden by any person authorized to forbid 
the same, shall be punished with imprisonment of either descrip- 
tion, as defined in the Indian Penal Code, for a term which may 


extend to four years, and shall also be liable to fine. 


LXIL Whoever, not being licensed to grant a certificate of 


Punibhinent for unli- 
t emod pewon pretendinj? 
to graut ceitidcate of 
marriage under Part V. 


marriage under Part V of this Act, shall 
grant such certificate intending thereby 
to make it ap|3ear that he is so licensed, 
shall be punished , with imprisonment of 
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either desoription, as defined in the Indian Penal Code, for a 
term which may extend to five years, and shall also be liable to 
fine. 


LXIII. Whoever shall wilfully destroy or injure or cause 


Punishment for de- 
stroying or falsifying Re- 
gister Books. 


to be destroyed or injured any such Re- 
gister Book, or any part thereof, or any 
such authenticated extract therefrom as 


aforesaid, or shall wilfully insert or cause to be inserted any 
false entry in any such Register Book or authenticated extract, 
shall be punished with imprisonment of either description, as 
defined in the Indian Penal Code, for a term which may extend 
to seven years, and shall also be liable to fine. 

LXIV. Persons tried for offences punishable under this 
, Act shall be tried under the provisions of 

Jurisdiction to try per- ^ ^ ^ 

Fonsfor offences punish- .the Code of Criminal Procedure by the 
able under this Act. ^ r o • in i • 

Court 01 Session as denned in the same 


Code : Provided that no European British subject shall be liable 
to be tried for any offence punishable under this Act except 
before a Judge of the High Court. In every case in which an 
European British subject shall be charged before a Justice of 
the Peace or Magistrate at any place beyond the local limits of 
the ordinary original Civil jurisdiction of the High Court with 
any offence under this Act, such charge shall be investigated, 
and the committal and trial for such offence shall be made and 
held, according to the rules by which the Criminal Procedure of 
the High Court may from time to time be regulated, 

LXV. Except as provided in the last preceding Section, the 
provisions of the Code of Criminal Proce- 

cetoe^ppiiSrto^in- applj to the investigation and 

vestigations and commit- committal in all cases of charges under 
tals under this Act. ^ ^ a 

this Act : Provided that a summons shall 


ordinarily issue in the first instance, and that all offences punish- 
able under this Act shall be bailable. 

LXVI. The Supreme Court of Judicature in the Settle- 
ment of Prince of Wales’ Island, Singa- 

StfXXttlemonttotJ po''® and Malacca shall have power to 

and punish offences under offences punishable under this Act and 
this Act. ' , 

committed within the limits of such Settle- 
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ment. The charge for any such offence shall be investigated 
and the committals shall be made under the procedure by which 
such Court shall from time to time be regulated. The penal- 
ties (if any) imposed on persons charged as aforesaid shall cor- 
respond as nearly as may be with the penalties which might 
have been imposed on such persons had the Indian Penal Code 
been then in force in the said Settlement. 


SCHEDULE A. — (See Section 11.) 

Notice of Marriage. 

To the Reverend John Brown^ a Minister of the Free Church 
of Scotland y at Calcutta. 


I hereby give you notice, that a marriage is intended to be had, 
within three calendar months from the date hereof, between me 
and the other party herein named and described (that is to say), 


I 

1 

Nnmos. 

tion. 

i 

Rank or 
Profes- 
sion. 

1 O Cl, ^ o 

, I a, 

j Dwell- Lcnfrtli | >5 

Age ing- 'ofUesi- 

' place. (lence. ^ 

1 '3 p ^ bD§ 

is 

District in which the 
other paity re- 
sides when the 
parties dwell in 
different Districts. 

■ ■ 

1 

1 




Witness my hand, this sixth day of July^ one thousand eight 
hundred and sixty-five. 


{Signed) JAMES SMITH. 
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(The Italics in this Schedule are to be filled up as the case 
may be, and the blank division thereof is only to be filled up 
when one of the parties lives in another District). 


SCHEDULE B.— (See Section 24.) 

Registrar’s Certificate. 

7, the Reverend John Brown, Minister of the Free Chvrch of 
Scotland at Calcutta in Bengal^ do hereby certify, that on the 
sirth day of July 1865, notice was duly entered in my Marriage 
Notice Book of the marriage intended between the parties 
therein named and described, delivered under the hand of James 
Smithy one of the parties (that is to say), 




and that the declaration required by Section nineteen of The 
Indian Marriage Act, 1865’' has been duly made by the said 
{James Smith). 


Date of notice entered sixth'^^ The issue of this Certificate 
July 1865. • has not been prohibited by any 

Date of certificate given f person authorized to forbid the 
twentieth July 1865. , J issue thereof. 
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Witness my hand, this twentieth day of July one thousand 
eight hundred and sixty-five. 

(Signed) JOHN BROWN, 
Minister of the Free Church of Scotland. 
This Certificate will be void unless the marriage is solemnized 
on or before the twentieth day of September 1865. 

(The Italics in the Schedule are to be filled up as the case 
may be, and the blank division thereof is only to be filled up 
when one of the parties lives in another District). 

SCHEDULE C. — (See Section 30.) 

Form of Register of Marriages. 

Quarterly Returns 
of 

MARRIAGES 

for 

{ Calcutta^ 

Madras, 

Bombay, 

{ Calcutta, 

Madras, do hereby 
Bombay, 

certify, that the annexed are correct copies of the original and official 

{ Calcutta, 
Madras, 
Bombay, 

as made and transmitted to me for the Quarter commencing the 
first day of October ending tlie thirty first day of December, in the 
Year of Our Lord One Thousand Eight Hundred and Sixty five. 

[Signature of Registrar.'] 

{ Calcutta, 
Madras, 
Bombay. 

r Allahabad, 

I Barrackpore. 

MARRIAGES solemnized at-{ 

j Bareilly, 

L Calcutta,^ he., he. 
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Signatures of two or 
more Witnesses 
present. 
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Asms Aor cosTiiniMCE Act. 


ACT No. VI. or 1865. 

[Ueceived the assent of the G. 0. on the 22nd February 1865.J 

Continues Act XXXI, 18W, till Ut October 1866. 


Whereas Act No. XXXI of 1860 is limited to expire on the 
first day of October 1865 ; and whereas 

Fieaxnble. • • 

it 18 expedient to continue each Act for 

a limited period ; It is enacted as follows : — 

I. Act Na XXXI of 1860 shall continue in force until the 

Act XXXI of I860 first day of October 1866. 
continued. 


Short Title. 


II. This Act may be cited as “ The 
Arms’ Act Continuance Act, 1865.” 


Governhent Forests Act. 

ACT No. VII. OF 1865. 

]_Received the assent of the Q, G. on the 2ith February 1865.J 

1, Interprets the words Government Forests, Magistrate, Local Govern- 
ment 

2—5. Authorizes the Government to put jungle lands, &c., under pro- 
visions of this Act ; and (3) to make Rules for management, &c., of Forests, 
&c. ; which Rules (4) may provide for specified matters, that is, the pre- 
servation of Forests, &c., the regulation of the use of streams, &c.; the safe 
custody and felling, &c., of timber ; and the regulation of the duties of Forest 
Officials, &c. ; (5) for the infringement of which rules, if not provided for by 
Act, Government may prescribe fine, &c. 

6 — 7. Rules to have force of Law when confirmed by Governor-General 
in Council ; and (7) all implements used in infringement thereof and produce 
of, to be confiscated. 

8 — 9. Empowers Police to arrest person and seize implements used in 
infnngement ; such person (9) to be taken before Magistrate, &c. 

10. Procuring act to be an offence like doing the act. 

11—12. Empowers Magistrate to proceed to carry out confiscation ; and 
(12) makes vexatious proceedings for confiscation punishable, 

F 



42 the' ACTS OF THE [1865. 

13. Procedure in cases under this Act to be according to Code of 
Criminal Procedure. 

14— -15. Vests the right by confiscation in Her Majesty ; but (15) Gov- 
ernment may call for proceedings and order restitution of property, or 
remission of the penalty, &c. 

10 — 17 . Limits actions for acts done under this Act to three months, 
and requires one month's previous notice of action; and (17) limits the 
right to proceed for offences under this Act to six months. 

18. Act extends to Bengal, North-Western Provinces, and Punjab, and 
may be extended by Madras and Bombay Governments to their Territories. 

19. Act to be called the “ Government Forests Act or 1865." 

Whereas it is expedient that Rules having the force of law 
should be made from time to time for the 
better management and preservation of 
Forests wherein rights are vested in Her Majesty for the pur- 
poses of the Government of India; It is enacted as follows: — 

I. In this Act, unless there be some- 

interpretation Clause. ^ . .1 1 * . . i 

thing repugnant in the subject or context — 
Government Forests’" shall mean such land covered with 
trees, brushwood or jungle, as shall be 

« Government Forest.” t i i i 

declared in accordance with the second 
Section of this Act to be subject to its provisions. 

Magistrate’" shall mean the Chief Officer charged with the 
Executive administration of a district or 
place in criminal matters by whatever 
d(' iirnatlon such Officer is called, and shall include any person 
ij)\e l<^d by the Local Government with the puwers of a 
iMairi-trate or of a subordinate Magistrate as defined in the 
Co :o of Criminal Procedure, with a view to the exercise by 
Liri of such powers under this Act. 

And in every part of British India in which this Act oper- 
ates, Local Government” denotes the 

“ Local Government,” , . i -i . . 

persons authorized to administer Execu- 
tive Government In such part, and includes the Chief Com- 
missioner of any part of British India under the immediate 
administration of the Governor-General of India in Council 
whenever such Chief Commissioner is authorized by the 
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Oovernor-Geaeral in Council to exercise the powers of a Local 
Government under this Act. 

II. The Governor-General of India in Council within the 

^ Provinces under his immediate adminis- 

Governor-General in . 3 .1 t i y-i .. 

Councfl and the Local tration, and the Local Governments 

dw Undl suh- tlie Territories under their control, 

ject to the provisions of may, by notification in the Official Gazette, 
cnis jaCC* 

render subject to the provisions oi t: is 
Act, such land covered with trees, brushwood, or , as 

they may define for the purpose by such notification; Tu? 'ed 
that such notification shall not abridge or affect any ex lo ting 
rights of individuals or communities. 

III. For the management and preservation of any Govern- 

ment Forests or any part thereof in the 

Local Gcwernments Territories under their control, the Local 
may make Kules for 

management and pre- Governments may, subject to the confirm- 
servation of Forests, . , . *1 i i 

and tor regulating the ation hereinaiter mentioned, make Kules 

in respect of the matters hereinafter 

declared, and from time to time may, 
subject to the like confirmation, repeal, alter, and amend the 
same. Such Rules shall not be repugnant to any law in force. 

m^e 1 ^. Rules made in pursuance of this Act 
Mt may provide for the following matters : — 

First . — The preservation of all growing trees, shrubs, and 
plants, within Government Forests or of certain kinds only — by 
prohibiting the marking, girdling, felling, and lopping thereof, 
and all kinds of injury thereto, by prohibiting the kindling of 
fires so as to endanger such trees, shrubs, and plants, by pro- 
hibiting the collecting and removing of leaves, fruits, grass, 
wood-oil, resin, wax, honey, elephants’ tusks, horns, skins, and 
hides, stones, lime, or any natural produce of such Forests; by 
prohibiting the ingress into and the passage through such Forests, 
except on authorized road and paths ; by prohibiting cultivation 
and the burning of lime and charcoal, and the grazing of cattle 
within such Forests. 



41 THE ACTS OF THl [1865, 

Second . — The regulation of the use of streams and canals 
passing through or coming from Government Forests or used 
for the transport of timber or other the produce of such 
Forests — by prohibiting the closing or blocking up for any pur- 
poses whatsoever of streams or canals used or required for the 
transport of timber or Forest produce ; by prohibiting the poison- 
ing of or otherwise interfering with streams and waters in 
Government Forests in such a manner as to render the water 
unfit for use ; by regulating and restricting the mode by 
which timber shall be permitted to be floated down rivers 
flowing through or from Government Forests and removed from 
the same; by authorizing the stoppage of all floating timber 
at certain Stations on such rivers within or without the limits 
of Government Forests for the purpose of levying the dues 
or revenues lawfully payable thereon ; by authorizing the col- 
lecting of all timber adrift on such rivers, and the disposal 
of the same belonging to the Government. 

Third . — The safe custody of timber the produce of Govern- 
ment Forests — by regulating the manner in which timber, 
being the produce of Government Forests, shall be felled or 
converted ; by prohibiting the converting or cutting into pieces, 
or burning of any timber, or the disposal of such timber 
by sale or otherwise, by any person not the lawful owner 
of such timber, or not acting on behalf of the owner; by 
regulating the manner in which property-marks shalKbe affixed 
to timber and other Forest produce in Government Forests ; by 
prohibiting the affixing of property-marks to timber by any 
person not the owner of the timber or acting on behalf of 
the owner, so long as sueh timber shall be within certain terrh 
torial limits, or shall be in transit on certain rivers ; by prohi- 
biting within certain territorial limits the effacing or alteration 
of property-marks on timber; by pr(diibiting, within such 
limits, the use of the property-marks employed by the Govern- 
ment, or the fraudulent use of the property-marks of private 
persons; by requiring the registry withiu certain territorial 
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limits of implements for affixing property-marks on timber ; 
by directing the levying of fees for the registration of such 
implements. 

2'owrM.— The regulation of the duties of the Government 
Officers and establishments charged with the management and 
conservancy of Government Forests and with the levy of 
Forest dues and revenues — by prohibiting their engaging in 
any employment or office other than their duties as public 
servants ; by fixing penalties for the wilful neglect of the Rules 
laid down for the guidance of such persons in all matters con- 
nected with the guarding of the boundaries of the Forests, the 
marking, girdling, or felling of trees, the marking and passing 
of timber, the reporting and preventing of offences against the 
Rules made in pursuance of this Act and the collecting of 
Forest dues or revenues. 

V. In cases where the penalty of confiscation is not provided 

by this Act, the Local Government may 
erSrat prescribe punishments for the itrfringe- 

pnnishments for in- j. mgdg jn pursuance thereof, 

by fine not exceeding five hundred 
rupees, and in default of payment of such fine may jM'ovide 
for the imprisonment of the offender for such term as is men- 
troned in the sixty-seventh Section of the Indian Penal 
Code. 

VI. Such Rules when confirmed by the Govemor-Ge- 

* neral in Council and published in the 

Buies when confirmed 

and pnMished to have Official Gazette shall have the force 
the force law. - , 

of law. 

VII. All implements used in infringing any of the Rules 

made in pursuance of this Act, and all 

Confiscation in ease , i » 

«f infriagement of timber or other Forest produce, removed 

or attempted to be removed, or marked, 
converted, or cut up contrary to such Rules, shall be G(m- 
fiscated. 
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VIII. Any Police OflScer or person employed as an Officer 

Arrest and seisnm 0^ Government to prevent infringement of 
in case of infringement the Hules made in pursuance of this Act 

ofEules. . . . . . 

may arrest any person infringing any of 
such Buies, and may seize any implements used in such in* 
fringement, and any timber liable to confiscation under this Act. 

IX. Any person arrested on the ground that he has com- 
Frocednre in case of mitted an infringement of such Buies 

shall forthwith be taken before a Masis- 

o 

trate, who may, if he see reasonable cause, order such person 
to be detained in custody until the case shall have been dis- 
posed of. 

X. Where the doing of any act is made punishable by 

. this Act, or by any of the Buies to be 

The cnnsing or pro- . 

coring a punishable act made in pursuance thereof, with any 
to be done is punishable .1 < • , 

hi the same manner as penalty, the Causing or procuring such 

the doing of the act jjg gjjjjj ^jg punishable in like 

manner. 

XI. When any timber or other property shall be seized as 

liable to confiscation under this Act, any 

Procedure m respect ^ 

of property seized as Magistrate or Officer empowered to en- 
liable to confiscation. force penalties under this Act within 

the district or division of a district wherein the same may be 
seized, may, upon information, summon the person in posses- 
sion of such timber or other property, and upon his appear- 
ance, or in default thereof, may examine into the cause of the 
seizure of such timber or other property, and may adjudge the 
same to be confiscated and sold on account of the Govern- 
ment. 

XII. Any Police Officer or Officer of Government who 

Penalty for vexations shall vexatiously and unnecessarily seize 
seizures and arrests. goods or chattels of any person under 

the pretence of seizing property liable to confiscation, or 
who shall vexatiously and unnecessarily arrest any person, or 
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Enforcement of con- 
fiscations and penalties 
under Rules. 


commit any other excess beyond what is required for the exe- 
cution of his duty, shall be liable to a fine not exceeding 
five hundred Rupees, or to imprisonment of either description 
as defined in the Indian Penal Code for a term not exceeding 
three months. 

XIII. All fines and penalties under the Rules made in 
pursuance of this Act shall be enforced by 
a Magistrate in the manner prescribed 
by the Code of Criminal Procedure, and 

the Rules therein contained for the trial of cases and for 
appeals shall be applicable to confiscations adjudged under this 
Act. 

XIV. When the confiscation of any property shall be ad- 

^ ^ - judged under the last preceding Section, 

tion to vest in Her Ma- the same shall thereupon belong to and 
vest in Her Majesty, and a Warrant shall 
be issued by the Court to a Police Officer directing him to hold 
the property confiscated at the disposal of the Local Goveni- 
ment. 

XV. When any confiscation or penalty shall be adjudged 

Remission of penal- this Act, the Local Governments 

t'®®- may, within three months after final judg- 

ment, call for the proceedings of the case, and, if they shall see 
cause, may direct that the seizure or any part thereof be restor- 
ed, and may remit the penalty or part thereof, and direct that 
the offender be discharged. 

XVI. No suit or other proceedings shall be commenced 

Limitation of suits against any person for anything done in 
under this Act. pursuance of this Act, without giving to 

such person a month’s previous notice in writing of the intended 
suit or other proceeding and of the case thereof ; nor after the 
expiration of three months from the accrual of the cause of 
of suit or other proceeding. 

XVII. No charge of an offence under this Act shall be 

Period wiihin which instituted except within six months after 
charges to be brought. commission of such offence. 
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XVIII. Thia Act shall extend to all the Territoriea under 
the immediate administration of the Gov- 
Extent of Act ernment of India and under tiie Govern- 

ments of Bengal, the North-Western Provinces, and the Pun- 
jab ; and it shall be lawful for the Governors in Council of 
Madras and Bmnbay respectively, by notification in the Official 
Gazette, to extend this Act to the Territories under their 


respective Governments. 

XIX. This Act shall come into operation on the first day of 
Commonceinent of May 1865, and may be Cited as “ The 


Act. Short Title. 


Government Forests’ Act, 1865.” 


Bengal— Sheriff’s Indehnity Act. 

ACT No. VIII OF 1865. 

[^Received the assent of the G. G. on the 24fA March 1865.] 

Recites expediency of making valid certain arrests and indemnifying the 
Sheriff. 

1—2. Makes valid all arrests in execution in the High Court, as if in 
accordance with Code of Civil Procedure ; and (2) gives immunity from all 
actions on ground thereof. 

3. Authorizes Governments of Madras and Bombay to extend the Act to 
arrests, &C., in their High Courts. 

Whereas it is expedient to make valid the imprisonment of 
certain persons arrested undeifthe process 
of the High Court of Judicature at Fort 
William in Bengal, in the exercise of its ordinary original Civil 
Jurisdiction, and to indemnify the Sheriff of the said High 
Court and others in respect of such imprisonment; It is enacted 
as follows ; — 

I. All arrests made subsequently to the establishment of 
, the High Court of Judicature at Fort 

Arrests, 4c., heretofore “ . _ , j l /• xi. 

made to be deemed "William in Bengal and before the passing 
l^aSr^’Jritr the of this Act, in execution of any process 
Civil Procedure Code. jggued by the said Court in the exercise 
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of its ordmary original Civil Juri8dkl.ion, and tite detoiHioa and 
imprisonment of all persons so atrested, shall for all purposes 
be deemed to be and always to have been as valid and effimtnal 
as if such arrests, detentions, and imprisonments had been 
in accordance with the provisions of the Code of Civil 
Procedure. 

II. No suit or proceeding shall be maintained in any Court 
on the ground that any such arrest, 
sucMUegll^sVlcT detention, or imprisonment as referred to 
in the preceding Section and thereby 
made valid and effectual, was illegal or invalid by reason of its 
not having been in accordance with the said Code of Civil 
Procedure, or of the omission of the Sheriff or Deputy Sheriff 
of the said High Court to conform to any of the provisions of 
the said Code. 

HI. The Governor in Council of Fort Saint George, and 
the Governor in Council of Bombay, 

Extension of the Act , _ _ i v. a v . i 

to the High Courts of may, by an order to be published m the 

Madras and Bombay. Official Gazettes of Madras and Bombay 

respectively, extend this Act so as to apply to arrests, impri^n- 

ments, and detentions under process issued by the High Court 

of Judicature at Madras, and the High Court of Judicature at 

Bombay respectively, on or before the first day of March 

1865. When so extended this Act shall in all respects apply 

to each of ^the said High Courts in the same manner as if the 

names of such Courts had appeared in this Act wherever the 

name of the High Court of Judicature at Fort William in 

Bengal appears. 


REGISTRATION OF ASSURANCES. 

ACT No. IX. OF 1865. 

[Received the assent of the 0, G. on the 7th March 1865.] 
Recites expediency of amending Act XVI, 1864. 

1, 2, 3, 6, Amends Act XVI, Section 10, by addition of wdrds; and 

(2) Section 13 by addition of a Proviso, saving from operation Act shares 

G 
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of Joint Stock OompaDJca having immoveable property ; and (3) repeals Act 
XVI, Section 25 ; and (6) Section 40. 

4. Provides for registration of instruments affecting immoveable p;*operty 
situate in more Districts than one. 

5. Makes valid Powers of Attorney not executed according to Act XVI, 
Section 28, on certain conditions. 

6. Supra, 

7. Directs that Abstracter of instruments affecting immoveable property 
registered with Deputy Registrars shall be forwarded to District Registrai’s. 

8. Empowers Registrar General to appoint the District Registrar to act 
for him during his absence. 

9. Makes this Act part of Act XVI, 1864. 


Whereas it is expedient to amend Act No. XVI of 1864 

^ (to provide for the Registration of Assur-- 

ances) ; it is enacted as follows : — 

I. The second sentence of the tenth Section of Act No. XVI 

. ^ ^ filial be read as if the words ^‘or 

Addition to tenth 

Section of Act XVI of any Other person whom the Registrar 
General may think proper to appoint” 
were inserted after the words 
District.” 


Civil jurisdiction of the 


11. The thirteenth Section of the said Act shall be read 
as if the following proviso formed part 
Se^on of^sa^d thereof: Provided also that the provi- 

sions of this Section shall not apply to 
any instrument relating to shares in a Joint Stocfe Company 
notwithstanding that the assets of such Company shall consist 
in whole or in part of immoveable property. 

Act XVI of 1864 , III- The twenty-fifth Section of Act 
Section 25, repealed. XVI of 1864 is hereby repealed. 

IV. Every instrument aflfecting immoveable property situate 
in more Districts than one may be pre- 

Registration of instm- i ... ..... 

menta affecting imraove- sentecl tor registration to the District 

»f “y My 

part of the property is situate, and it 
shall be the duty of such Registrar to register the instrument' 
and to forward a copy thereof endorsed with an attestation 
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stating the date on which it was registered and its nomber in 
hie Register Book to the District Registrar of every IHstrict 
in which any other part of such property is situate, as well as 
to the Deputy Registrars subordinate to himself within the 
limits of whose jurisdiction any part of the property is situate. 
The District Registrar on receiving the copy shall forward a 
copy of the same and of the endorsement on the instrument 
to the Deputy Registrars subordinate to him within the limits 
of whose jurisdiction any part of the property is situate. 
Every District Registrar and Deputy Registrar receiving such 
copy as above shall register the same in the same manner as if 
the instrument had been presented to him in the first instance 
for registration. 

V. Every power of attorney not duly executed or attested 
in compliance with the terms of the 
twenty-eighth Section of Act XVI 
of 1864 shall, at any time within three 
months after the passing of this Act (but 
not afterwards), be deemed to be a power 
duly executed and attested within the meaning of the same 
Section, if the Registrar General, or in his absence the Deputy 
Registrar General, after making such enquiry as he shall think 
fit, shall have certified upon such power of attorney that he is 
satisfied with the execution thereof, and that, in his opinion, it 
should be taken as a power duly executed and attested as afore- 
said : Provided that this Section shall not apply to any case in 
which the person who executed the power of attorney shall be 
still in India. 


Recognition of pow- 
ers of attorney execut- 
ed by persons absent 
from India without 
exact obhervance of 
provisions of Section 28 
of Act XVI of 1864. 


Act XVI of 1864 , VI. The fortieth Section of Act No. 
{Section 40, repealed. xVI of 1864 is hereby repealed. 

VII. An abstract of every original instrument affecting im- 

Abstracte of instru- “oveable property registered in the office 

inents affecting immove- of any Deputy Registrar shall, with an 

able property registered * i i 

by Deputy Registrars endorsement showing the date on which it 

registered and its number in the 

General Register Office. Register Book of such Deputy Registrar, 
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be forwarded in dupUcate witbin seven days from such date, to 
the District Registrar, who shall forthwilli forward one of such 
duplicates to the General Register Office, and shall retain the 
other in his own office, and enter it in a Book corresponding 
with the Book No. 1, 2, 3, or 4 as described in the fifty-sixth 
Section of the said Act No. XVI of 1864. 


VIII. Daring the absence on duty of the Registrar General 

Appointment of De- place where the General Register 

pnty BegistrM Gener^ Office is established, it shall be lawful for 
Genial uo- for him to appoint the District Registrar 
dM&ctMm^26jand^27 euch place. Or, with the sanction of the 

du^* absence on Local Government, such other person as 
he shall think fit, to perform the duties of 
the Registrar General under the twenty-sixth and twenty- 
seventh Sections of the said Act, A District Registrar so ap- 
pointed as aforesaid shall perform such duties in addition to his 
own duties as District Registrar. During such absence as afore- 
said, such District Registrar or other person so appointed as 
aforesaid shall be styled the Deputy Registrar General, and 
may, in registering any instrument under the said twenty-sixth 
Section, use the Seal of the Registrar General. 

HiU Act to be con- IX. This Act shall be read and taken 
1864 . as part of the said Act JNo. AVI ot 

1864, 


fitnied with Act XVI of 
1864 . 
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The Iedun Succession Act, isos. 

ACT No. X OP 1865. 

[Received the assent of the G. G. on the 16IA March 1865.] 

Recites expediency of amendhig and defining the Law of Intestate and 
Testamentary Succession. 


Pabt I. — Preliminary, 1—4. 

1 — 3. frames the Act. (2) Declares it to be the law for British India in 
cases of Intestate or Testamentary Succession ; and (3) interprets words of 
Number and Gender, and the words, Person, Year and Month, Immoveable 
Property, Moveable Property, Province, British India, District Judge, 
Minor and Minority, Will, Codicil, Probate, Executor, Administrator, 
Local Government, High Court. 

4. Deprives marriage in itself of all effect in vesting or creating any 
incapacity in respect of the right of property. 

Paet II. — Of Domicile. 5 — 19. 

5. Succession to immoveable property is regulated by the Law of the 
place where the property is situated, to moveable by the Law of place 
of domicile, &c. Illustrations. 

6. A person can have only one domicile, &c. 

7—10. Defines domicile of origin of legitimate child, and posthumous 
child, and (8) illegitimate child; and (9 and 13; its duration; and (10) the 
mode of acquiring a new domicile. Explanation. 

11. Establishes special mode of acquiring a domicile in India. 

12! Repre&ntatives of Foreign Government do not acquire a domicile 
by residence, nor their families or servants. 

1 3. Supra. 

14—17. The domicile of minor follows that of parent, and (15 and 16) 
of woman by marriage that of husband, unless judicially separated. 

18 . Insane person can acquire a new domicile only by following that 
of another person. 

19. In the absence of proof of other domicile succession to moveable 
property is regulated by Law of British India. 

Part HI. — Of Consanguinity, 20 — 24. 

20—23. Consanguinity is the relationship of persons from the same stock ; 
it is (21) lineal when it comes in a direct line as from father and grand- 
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father ; collateral (22) when it comes remotely from the same stock, as from 
the same great grandfatfier, but immediately from different stocks ; and 
(23) for the purpose of succession relationship is the same, whether 
through the mother or father, or be of the full or half blood, and children 
born after father's death have the same relationship. 

24. Explains the Table of Consanguinity. 

Part IV. — Of Intestacy, 25 — 28. 

25 — 28. A man is intestate as to all property on which his Will does not 
operate ; and (26) such property devolves according to the following rules, 
(27) in case of leaving a widow, &c., and (28) of leaving no widow, &c. 

y — Of the Distribution of an Intestate* s Property, 29 — 42. 
{a) Where he has left or (6) not left lineal descendants, 

29. Establishes rules of distribution after deducting widow’s share 
among lineal descendants ; if (30) lineals be a child or children ; if (31) a 
grandchild or grand-children ; or (32) great grand- children or more remote ; 
or (33) lineals of more remote degree, &c. ; or (34) if no lineal descendants, 
but (35) a father ; or (36) a mother and brothers, &c. ; or (37) a mother 
and brothers, &c., and children of deceased brother; or (38) a mother 
and no brothers, &c., but brother’s children; or (39) mother alone 
surviving ; and (40) if neither lineal descendants nor father or mother, 
nor (41) also brother or sister; and (42) abolishes the practice of hotchpot. 


Part VI, — Of the effect of Marriage and Marriage Settlements 
on Property, 43 — 45. 

43 — 44. Husband and wife respectively to have the same rights in regard 
to the property of the other dying intestate : and (44) same rule applies if 
person not domiciled in India marries in India a person domiciled there. 

45. Minor’s property may be settled on marriage, with approbation of 
father, &c. 


Part VII. — Of Wills and Codicils. 46 — 49. 

46. Every person of sound mind and not a minor may make*a Will. Ex- 
planations, 1 as to married women ; 2 as to deaf and dumb ; 3 insane persons ; 
4 as to incapacity from illness, &c. 

47. For appointment of Testamentary Guardian. 

48. As to Wills caused by fraud, &c. 

49. A person competent to make is competent to revoke or alter a Will. 
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Part VIII. — Of the Execution of Wills, 50 — 51 . 

50 — 51. Must be by signature or mark by testator or by his direction in 
his presence, so placed as to show intention, &c. : and must be attested by 
two witnesses, &c. ; and (51} writings referred to in Will may be read as part 
of the Will. 


Part IX. — Of Privileged Wills, 52 — 53. 

52 — 53. Defines Privileged Wills, i, e. Wills of soldiers employed in an 
expedition, &c., and (53) directs what making will constitute such a Will. 


Part X. — Of the Attestation^ Revocation, Alteration and Revival 
of Wills, 54 — 60. 

54 — 55. Bequest to attesting witness or his wife or husband void ; but 
attestation to stand good. Explanation ; (55) and interested witness of a 
Will not disqualided to prove it. 

56 — 58. Marriage is revocation of Will when, except Will under a Power ; 
and (57) unprivileged W ill revoked only by marriage, or new Will, or tearing 
it up, &c. ,* and (58) obliteration, interlineation in Will after execution to 
have what effect. 

59 — 60. Privileged Will may be revoked in same manner as unprivileged 
Will, and (60) shall only be revived by re-execution, or Codicil, &c. 


Part XI. — Of the Construction of Wills. 61 — 98 . 

61 . All that is required in the wording of a Will is that it makes known 
the intentioif of the Testator ; and (62) the Court may make enquiry 
into facts, to any extent necessary to apply the intention ; and (63) mistakes 
in names, &c., not to defeat intention; and (64) context may supply defects 
of expression ; and (65) if thing can be identified, partially inapplicable 
description may be rejected ; and (66) limits the application of this rule, 
and words liable to rejection may be considered as struck out of Will ; and 
(67) evidence may be taken to apply unambiguous words admitting of sever- 
al applications; but (68) not to apply patent ambiguity: and (69) the 
meaning of any Clause is to be collected Irom the entire Will, &c, ; e, g. (70) 
general words may be construed in a more restrictive and restricted words 
in a more general sense ; and (71) of two meanings that is to be preferred 
which has some effect ; and (72) no part is to be rejected ; and (73) the 
same words every where to be interpreted in same sense; and (74) inten- 
tion to prevail partially rather than not at all; and (75) of parts irrecon- 
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cilable the last is to prevail j and (76) what is void for uncertainty ; and (77) 
description of subject of gift to apply to property at time of death ; and 
(78) general words of description to include all property coming within the 
description, &c. ; and (79) if power of appointment is not exercised, pro- 
perty to go in equal shares to all within the power ; and (80) as to be- 
quests to “ heirs,” “ right heirs,” “ relations,” “ nearest relations,” “ family,” 
“ kindred,” “nearest of kin,” “next of kin” ; and (81) “ representatives,” 
“ legal representatives,” “ personal representatives,” “ executors or ad- 
ministrators,” &c. ; and (82) the whole interest to pass if not restricted ; 
and (83) as to alternative bequests ,* and (84) as to bequests such as to 
“ A and his children,” “ A and his brother,” &c. ; and (85) to persons un- 
der a general description ; and (86) on the construction of the terms “ chil- 
dren,” “ grand-children,” &c., and such words include a child in the womb, 
if afterwards born ; and (87) words of relationship apply only to legitimate 
relations ; and (88) as to the operation of two bequests to same person ; 
and (89) as to residuary legacies ; and (90) the property within them; and 
(91) as to the time of legacies vesting; and (92 — 98) the lapse of legacies 
and the disposal of lapsed. 

PaetXII. — Of Void Bequests, 99 — 105. 

99. When void for misdescription of legatee; and (100) when for non- 
existence of legatee, &c., &c. ; and (101 and 102) when the limitations ex- 
tend to beyond a life, and the minority of next taker; and (103) void if 
contingent on void bequests taking effect; and (104) bequests for accumu- 
lation of interests not to take edect; and (105) restricts bequests to cha- 
ritable uses, if testator has near relations specified. 

PiRT Xlll. — Of the Vesting of Legacies, 106 — 108. 

106. When to vest, if payment, &c., is postponed; (107) if payment, 
&c., is contingent; (i08) if to a class, on members attaining specified age. 

Part XIV. — Of Onerous Bequests, 109 — 110. 

109. If legacy is accepted burden is accepted; but (110) of separate 
and independent legacies, an onerous one may be refused and the other 
accepted. 


Part XV.— 0/ Contingent Bequests, 111 — 112. 

111. Limits the time within which contingency must happen for contin- 
gent legacy to take effect; and (112) qualifies the contingency when it 
relates to persons surviving. 
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Pakt XVI. — Of Conditional Bequests. 113 — 124. 

113—114. Bequest void, if condition be impossible; or (114) contrary 
to law, &c. 

115 — 116, Substantial performance of condition precedent sufficient; 
and (116) if bequest contingent on failure of prior condition, failure 
in manner contemplated not necessary, unless (117) by Will, manner of failure 
be essential. 

118 — 119. Makes bequests over subject to rules in Sections 107 to 114 
and 116, 117 ; and (119) in bequests over on condition, the condition must 
be strictly fulfilled. 

120. Invalidity of ulterior bequest does not affect the original bequest. 

121. Bequest may be made to become void on condition subsequent ; pro- 
vided (122) the condition be a legal one; and (123) legatee not to have 
benefit of legacy over on condition, if he himself makes the condition impos- 
sible, &c.; and (124) conditions to happen in specified time, must hajipen 
within the time. 

Part XVII. — Of Bequests loith directions as to application or 
enjoyment 125 — 127. 

125 — 127. In absolute bequests, directions as to application or enjoyment, 
or (126) mode of benefit to legatee are void ; but (127) if bequests be for 
several distinct purposes, as to some of which it cannot take effect, the 
bequest so far fails. 

Part XVIII. — Of Bequests to an Executor: 128. 

128. Legatee named as an Executor shall not take the legacy, unless 
he proves the Will or act. * 

Part XIX. — Of Specific Legacies, 129 — 136. 

129 — 133. Defines what is a Specific Legacy and what not; and (130 — 
133) illustrate the definition. 

134. Specific legacy to be retained in specific form, and (136) not to 
abate with general legacie'S in case of deficiency of assets, &c. 

135. Property not specifically bequeathed to be sold and proceeds 
invested, &c. 


Part XX. — Of Demonstrative Legacies, 137 — 138. 

137. Defines what is a Demonstrative Legacy ; and (138) provides for 
payment, if to come out of fund specifically bequeathed. 


H 
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Pabt XXI. — Of Ademption of Legacies. 139 — 153. 

139. Explains Ademption; (140) does not take effect on demonstrative 
legacies; but (141 — 153) does take effect when, in cases explained of 
specific legacies, &c. See Section 166. 


Part XXII. — Of the Payment of Liabilities* in respect of the 
subject of a Bequest 154 — 157. 

154. Legatee takes specific legacy subject to burden upon it, when ; 
but (155) testator’s title to thing specifically bequeathed to be completed at 
expense of estate; and (156) as to charge of rent, and (157) of calBon share 
or stock. 

Past XXIII. — Of Bequests of Things described in General 
Terms. 158. 

158. Thing to be purchased for Legatee by Executor. 

Part XXIV. — Of Bequests of the Interest or Produce of a 

Fund. 159. 

159. Bequest of the interest, &c., of a Fund, will pass the Fund, when. 

Part XXV. — Of Bequests of Annuities. 160 — 163. 

160 — 163. Annuity created by Will, is for life, unless limited; and (161) 
if to be provided for out of property, Legatee may have either the pro- 
perty or annuity ; and (162) annuity to abate, when; but (163) annuity 
to be satisfied before residuary. 

Part XXVI. — Of Legacies to Creditors and Portioners. 164 — 166. 

164 — 166. Legacy to a Creditor not to be adeemed in satisfaction of 
debt, except when ; and (165) legacy to child to be in addition to portion, 
except when; and (166) bequest not to be adeemed by subsequent 
settlement. 


Pbbi XXVII.— 0/ Election. 167 — 177. 

167 — 169. Under wLat circumstances election must be made ; and 
(168) lays down rule ; and (169) explains extent of rule. 

170 — 172. A bequest for a man’s benefit operates as a bequest to 
himself; but (171) election need not be made, if no direct benefit be 
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taken ; and (172) person taking in one character a benefit may elect in an- 
other character to take in opposition to the Will. 

173 — 176. As to what constitutes an election, and as to constructive 
‘election. 

177. A person under disability not put to elect till disability ceases. 

Part XXVIII. — Of Gifts in contemplation of Death. 178 . 

178. May be made of moveable property, and defines such gifts, which 
are resumable, or fail, when. 

Part XXIX. — Of Grant of Probate and Letters of 
Admiaistration. 179 — 207 . 

1 79. Executor or Administrator is legal representative, and all the de- 
ceased’s property vests in him. 

ISO— 188. Probate may be issued on copy of Will if originally proved 
in foreign jurisdiction, but (181) can be granted only to Executor ; whose 
appointment (182) may be express or by necessary implication; and (18.3) 
cannot be granted to a Minor ; but (184) may be granted to several ; and 
(185) may be granted of Codicil afterwards, when, &c., and (186) if Pro- 
bate be to several, the representative survives; and (187) without Probate 
or Letters of Administration no right under Will can be established ; and 
(188) Probate establishes the right of the Executor from the death of Tes- 
tator. 

189 — 192. Letters of Administration not to be granted to Minor, &c. ; 
and (190) no right to property of Intestate can be established without 
Letters, &c. ; and (191) Letters granted take effect retrospectively from 
death, &c. ; except (192) as to intermediate acts to disadvantage of estate. 

193 — 195. As to grant of Letters of Administration if Executor has not 
renounced ; and (194) as to how Executor may renounce; and (195) if he 
renounces or does not accept, &c.. Letters of Administration may be issued. 

196—199. If no Executor be appointed by Will, Probate may be granted 
to residuary Legatee, &c., and (197) if he has a beneficial interest his repre- 
sentative may succeed him ; and (198) as to how in case there be neither 
Executor nor residuary Legatee, &c., but (199) Letters not to be granted 
to Legatee except residuary, till after citation of next of kin. 

200 — 207. Grant of Letters of Administration in case of intestacy may be 
as follows; (201) viz. to widow, unless disqualified, &c. ; either (202) 
with or without other person who would be entitled if there were no widow ; 
and (203) if no widow, to person or persons entitled by rules for distribu- 
tion ; and (204) persons standing in equal degree are equally entitled to 
administration; and (205) husband has same right of administration in 
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regard to wife’s estate as wife has to husband’s ; and (206) may be granted 
to creditor when ; and (207) these rules to be followed, though person 
interested be domiciled where the Law of Succession diflers. 


Part XXX. — Of Limited Grants. 208 — 234. 

208 — 234. Of copy, in case of loss of original Will ; and (209) in case of 
no copy existing; or (210) of Will being withheld adversely; or (211) of 
Will simply not forthcoming ; and (212) to the Attorney of absent Execu- 
tor; and (213) same as to Letters of Administration; if (214) no person 
present is equally entitled ; and (215) grant may be to guardian of Minor ; 
until (216) Minor be 18 ; and (217) may be to Committee of Lunatic Exe- 
cutor, &c.; and (218) Letters of Administration, &c., may be granted for 
special purpose ; as pending suit touching the validity of Will ; and (219 
— 220) for purpose limited by Executor; or (221) as to property limited; 
or (222) limited to a suit; and (223) fresh may be granted after twelve 
months’ absence of original grantee; and (224) whenever necessary for 
preservation of property; and (225) may for reasons be granted to 
other than the person ordinarily entitled ; and (226 and 227) may be grant- 
ed with an exception whenever the nature of the case requires ; and (228) 
when made with exception, Probate or Administration of the rest may be 
granted to person ordinarily entitled ; and (229) on death of Executor a new 
representative must be appointed ; and (230 and 231) same rules as to es- 
tates not fully administered : and (232) errors, &c., in names, &c., in grants, 
&c., may be corrected; and (233) grant for Codicil subsequently disco- 
vered may be added; and (234) for just cause grant, &c., may be revoked. 

Part IXXX. — Of the Practice in granting and revoking 
Probates and Letters of Administration. 235-^-204. 

235 — 243. Gives District Judge full jurisdiction for granting, &c.. Pro- 
bates, &c., (236) as in Civil Suits ; and (237) to order production of testa- 
mentary papers, &c. ; and (238) procedure to be, as nearly as can be, accord- 
ing to Act VIII, &c. ; and (239) before Probate, &c., may interpose for protec- 
tion of property ; and (240) Probate, &c., may be granted in the district in 
which deceased resided or left property ; and (241) gives Judge a discretion 
as to granting or refusing ; and (242) Probate, &c., shall give a conclusive 
title as against all debtors, &c., to the estate ; and (243) shall be granted if 
applied for as prescribed by this Code. 

244, 245 — 248. Application for Probate shall be by Petition, with the 
Will annexed, &c. ; and (245) a translation of it, verified, (see also 248) if 
not in the English language. 
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246 — 249. Application for Letters of Administration to be by Petition, 
stating what facts, and (247) verified, how ; and (249) false verification to 
be punished under Indian Penal Code. 

250. Empowers District Judge with reference to Petitions, to require 
further evMence on, and issue Citations, &c. 

251— 253. Authorizes Caveats against grant, in (252) what form; and 
(253) after Caveat no proceeding to be taken without notice to Caveator. 

254 — 255. In what form grant of Probate shall be, and (255) in what 
form Letters of Administration. 

256 — 257. Administration Bond with sureties to be entered into ; which 
(257) may be assigned. 

258. Neither Probate to be granted till seven, nor Letters of Adminis- 
tration till fourteen, clear days after death. 

259. Wills to be filed, &c. 

260. Grantee of Probate or Letters alone to represent the deceased. 

261. In case of litigation respecting grant proceedings to be in form of a 
regular suit. 

262. Revocation of Probate or Letters not to affect validity of payments 
made under such Probate, &c. 

263 — 264. Gives an appeal to High Court against all acts of District 
J udge, &c. ; and (264) gives High Court concurrent Powers with District 
Judge. 

Part XXXII. — Of Executors of their o%m wrong. 265 — 266. 

265 — 266. Defines who is ; and (266) makes him accountable to right- 
ul executor, &c. 

Part XXXIII. — Of the powers of an Executor or Administrator, 

267— 275. 

267—272. Defines power of Executor, &c., to sue for causes of action 
which survive ; and (268) rights and liabilities of, as to demands ; and states 
exception ; and (269) bis power as to property of deceased ; and (270) makes 
all purchases of property of deceased by himself voidable, &c. ; and (271) 
declares the powers of executors to be several ; and (272) to survive. 

273 — 275. Administrator of effects unadministered ; and (274) administra- 
tion during minority ; and (275) married woman as Executor or Administra- 
tor, have all the powers of ordinary Administrator or Executor. 

Part xxxiv.~0/ the Duties of an Executor or Administrator. 

276—291. 

276—290. Defines the duties of an Executor as to funeral ; and Ad- 
ministrator (277) as to filing Inventory and Account, (278) as to realiza- 
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tion of property and debts ; as to (279) order of payment Of charges, &c. ; 
(280) and expenses of Probate, &c. ; (281) and of servants’ wages ; and 
(282) of creditors ; and how (283) when not domiciled in India ; and (284) 
when last mentioned creditor has received part payment out of real estate ; 
and (285) debts of every kind to be paid before legacy; and (286) legacy 
need not be paid without indemnity against contingent liabilities if there are 
any ; and (287) legacies to abate equally, if estate insufficient to pay all in 
full ; but (288) specific legacy not to abate, except when ; and (289) de- 
monstrative legacy to have preference ; but (290) an abatement shall be 
made as between specific legacies. 

291. As to what shall be treated as general legacies for purpose of abate- 
ment. 


Part XXXV. — Of the Executor's Assent to a Legacy. 292 — 297. 

292 — 296. Executor’s assent necessary to complete title to legacy ; and 
(293) his assent will devest bis interest as executor, except when, and how 
assent may be, and (294) may be conditional ; and (295) his assent neces- 
sary to a legacy to himself, &c. ; and (296) after assent legacy takes effect 
from death of testator. 

297. Executor not bound to pay, &c., legacy till a year after death. 

Part XXXVI. — Of the Fayment and Apportionment of 
Annuities. 298 — 300. 

298 — 300. Annuity commences from death of Testator, if no other time 
fixed ; and (299) due at end of first quarter, if quarterly ; and (300) if time 
fixed for first payment, subsequent ones follow on the anniversary. 

Part XXXVII. — Of the Investment of Funds to provide for 
Legacies. 30 1 — 308. 

301 — 304. For payment of life annuity sum must be invested, and how ; 
and (302) for specific legacy, how ; and (303) Government annuity shall 
be purchased, when ; and (304) when secured in the hands of residuary 
legatee. 

305 — 307. If residue is given for life, uninvested part must be invested ; 
and (306) in such securities as Will specifies ; (307) at times, in discretion 
of executor, &c. ; and (308) as to what is to be done, if legatee be a minor. 


Pabt xxxviil — Of the Produce and Interest of Legacies. 
309—315. 

309 — 315. Legatee of specific legacy entitled to produce from testator’s 
death; and (310) residuary legatee same as to residuary fund ; if (311) no 
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time fixed, interest runs from end of one jear after death ; or (812) from 
time fixed ; at rate (313) of 4 per cent. ; and (314) interest on arrears does 
not run within first year; and (315) interest runs from death, if direction 
given to invest in annuity. 


Part XXXIX. — 0/ the Refunding of Legacies, 316 — 326. 

316 — 318. Refund may be required when, if legacy paid under orders of 
Court; but (317) not if paid voluntarily; and (318) when legatee must 
resort to the distributaries of the estate instead of the executor. 

319 — 320. Executor may require refund of legacy for payment of debt 
of which he had no previous notice ; and (320) executor giving same notices 
as in administration suit, is equally protected by them as in suit. 

321 — 325. As to right of unpaid against paid legatee, if (322) assets were 
originally sufficient ; and (325) if assets were not originally sufficient ; and 
(324) rule as to extent of refund ; and (325) no interest payable on 
refund. 

326. After payment of debts and legacies residue to be paid to residu- 
ary legatee. 


Part XL. — Of the Liahilify of Eocecntor or Administrator 
for Devastation, 327—328. 

327. Executor, &c., liable for misapplication of estate ; and (328) for loss 
occasioned by neglecting to get in estate. 


Part XLL — Miscellaneous. 329 — 332. 

329. Enacts Schedule of Stamp Duties. 

330. Saves rights of Administrator General. 

331. Saves the Hindu and Mahometan Laws of Succession: .and ex- 
cepts Wills made before 1st January 1866, and saves from Section 4 mar- 
riages before same date. 

334. Gives the Governor- General in Council power to exempt any race, 
&c., from operation of the Act. 

Schedule. 

Whereas it is expedient to amend and 
d< fine the rules of law applicable to Intes- 
tate and Testamentary Suocession in British India; It is 
enacted as follows : — 
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Pakt 1. 


Short Title. 


Preliminary, 

I. This Act may be cited as The 
Indian Succession Act, 1865.’’ 

Except as provided by this Act or by any other 
law for the time being in force, the 
rules herein contained shall constitute 
the law of British India applicable to 
all cases of Intestate or Testamentary 
Succession. 

III. In this Act, unless there be some- 
thing repugnant in the subject or con- 
text — 

Words importing the singular number include the plural : 

words importing the plural number in- 
clude the singular ; and words importing 
the male sex include females. 

“Person” includes any Company or 
Association or body of persons, whether 
incorporated or not. 

“ Year ” and “ Month ” respectively 
mean a year and month reckoned according 
to the British Calendar. 

“ Immoveable property” includes land, incorporeal tenements 
and things attached to the earth, or per- 
manently fastened to anything which is 
attached to the earth. 

“ Moveable property ” means property 
of every description except immoveable 
property. 

^‘Province” includes any division of 
British India having a Court of the last 
resort. 

“British India'" means the Territories which are or may be- 
come vested in Her Majesty or her suc- 
cessors by the Statute 21 and 22 Vic., 
Cap. 106 {^An Ad for the better Government of India) other 


II. 


This Act to constitute 
the law of British India 
in cases of Intestate or 
Testamentary Succes- 
sion, 


Interpretation Clause. 


“ ?? umber.’* 
** Gen(3cr.’^ 

“ Terson.’* 


‘‘ Year.” 

“ Month.” 


“IramQveable proper- 
ty.” 


“ Moveable property.’ 


Province.” 


^ British India.” 
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than the Settlement of Prince of Wales' Island, Singapore, and 
Malacca. 

^ District Judge” means the Judge of 

‘‘ District Judge.” . , ® ^ • 

a principal Civil Court of original juris- 
diction. 

Minor ” means any person who shall not have completed 
“Minor” age of eighteen years, and "'minority 

“ Minority.” means the status of such person.” 

” Will” means the legal declaration of the intentions of the 
testator with respect to his property, 
which he desires to be carried into effect 
after his death. 

*" Codicil” means an instrument made in relation to a Will, 
and explaining, altering, or adding to its 
dispositions. It is considered as forming 
an additional part of the Will. 

" Probate” means the copy of a Will certified under the 
Kseal of a Court of competent jurisdiction, 
with a grant of administration to the estate 
of the testator. 

Executor” means a person to whom the execution of the 
last Will of a deceased person is, by the 
Executor, testator's appointment, confided. 

‘‘ Administrator” means a person appointed by competent 
authority to administer the estate of a 
Administratyr. deceased person when there is no executor. 

And in every part of British India to which this Act shall 
extend, " Local Government” shall mean 
“^igh Court ” person authorized by law to administer 

Executive Government in such part ; and 
High Court” shall mean the highest Civil Court of Appeal 
therein. 

IV. No person shall, by raarrage, acquire any interest in the 

property of the person whom he or she 
Interests and powers ^ ^ , , . , , r . 

not acquired nor lost marries, nor become incapable of doing 

by marriage. respect of his or her own pro- 

perty, which he or she could have done if unmarried. 


« Will.” 


“ Codicil,” 


' Probate.” 


Executor,” 
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Part II, 


Of Domicile. 

Y, Succession to the immoveable property in British India 

I^w regulating anc- » Pf™" deceased is regulated by the law 

cession to a deceased per. of British India, wherever he may have 
son^s immoToable and , . ri* *! i 

moveable property, res- had his domicile at the time ot Jus death. 

pecdvely. Succession to the moveable property of a 

person deceased is regulated by the law of the country in which 

he had his domicile at the time of his death- 


Illustrations. 


(a) A, having his domicile in British India, dies in France, leaving move- 
able property in France, moveable property in England, and property, both 
moveable and immoveable, in British India . The succession to the whole 
is regulated by the law of British India. 

(ft) A, an Englishman, having his domicile in France, dies in British India, 
and leaves property, both moveable and immoveable, in British India. The 
succession to the moveable property is regulated by the rules which govern, in 
France, the succession to the moveable property of an Englishman dying 
domiciled in France, and the succession to the immoveable property is regu- 
lated by the law of British India. 


One domicile only af- VL A person Can Only have one domi- 
lerts succession to move- , /. . , . 

abies. cile for the purpose oi succession to his 

moveable property. 

VII. The domicile of origin of every person of legitimate 
birth is in the country in which at the time 
peSrS'l^il'S^ «f Wrlh hi, father was domicile : or, if 
he is a posthumous child, in the country 
in which his father was domiciled at the time of the father’s 
death. 


Illustration. 

At the time of the birth of A, hi.s father was domiciled in England. A’s 
domicile of origin is in England, whatever may be the country in which he 
was bom. 

VIII. The domicile of origin of an illegitimate child is 

Domicile of origin of Country 5n which, at the time of 

iUegitimste child. his birth, his mother was domiciled. 
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Continuance of domi- domicile of Origin prevftila 

cile of origin. until ^ new domicile bas been acquired. 

X. A man acquires a new domicile by taking up his 

Acquisition of new do- habitation in a country which is 

“lieiie. not that of his domicile of orio-in. 

Explanation . — A man is not to be conndered as having taken 
up his fixed habitation in British India merely by reason of his 
residing there in Her Majesty’s Civil or Military Service, or in 
the exercise of any profession or calling. 

Illustrations. 

(cr) A, whose domicile of origin is in England, proceeds to British India, 
where he settles as a Barrister or a Merchant, intending to reside there during 
the remainder of his life. His domicile is now in British India. 

(h) A, whose domicile is in England, goes to Austiia, and enters the Aus- 
trian service, intending to remain in that Ber\ice. A has acquired a domicile 
in Austria. 

(c) A, whose domicile of origin is in France, comes to reside in British 
India under an engagement with the British Indian Government for a certain 
number of years. It is his intention to return to France at the end of that 
period. He does not acquire a domicile in British India. 

(d) A, whose domicile is in England, goes to reside in British India for the 
purpose of winding up the affairs of a partnership which has been dissolved, 
and with the intention of returning to England as soon as that purpose is ac- 
complished. He does not by such residence acquire a domicile in British 
India, however long the residence may last. 

{e) A, having gone to reside m British India under the circumstances men- 
tioned in the l£<Ifet preceding illustration, afterwards alters his intention, and 
takes up his fixed habitation in British India. A has acquired a domicile in 
British India. 

(/) A, whose domicile is in the French Settlement of Chandemagore, is com- 
pelled by political events to take refuge in Calcutta, and resides in Calcutta 
for many years in the hope of such political changes as may enable him to 
return with safety to Chandemagore. He does not by such residence acquire 
a domicile in British India. 

(g) A, having come to Calcutta under the circumstances stated in the last 
preceding illustration, continues to reside there after such political changes 
have occurred as would enable him to return with safety to Cbandemagore, and 
he intends that his residence in Calcutta shall be permanent. A has acquired 
a domicile in British India. 
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XL Any person may acquire a domicile in British India by 
making and depositing in some Office in 
ing^domidjf^^ BrS British India (to be fixed by the Lo- 
cal Government), a declaration in writing 
under his hand of his desire to acquire such domicile, provided 
that he shall have been resident in British India for one year 
immediately preceding the time of his making such declaration. 
XII. A person who is appointed by the Government of 
one country to be its ambassador, consul. 

Domicile not acquired * 

by residence in a coun- or other representative in another coun- 

‘a'foXgn not acquire a domicile in the 

Government, or by resi- latter country by reason only of residing 

dence with him as part ^ . 

of his family or as a there in pursuance of his appointment ; 

servant other person acquire such 

domicile by reason only of residing with him as part of his 

family or as a servant. 

XIII* A new domicile continues until 

Continuance of new do- n . i i i 

juicile, the former domicile has been resumed, or 


another has been acquired. 


Minor’s domicile. 


XIV. The domicile of a minor follows 
the domicile of the parent from whom he 


derived his domicile of origin. 

Exception.— The domicile of a minor does not change with 
that of his parent, if the minor is married or holds any office or 
employment in the service of Her Majesty, or has set up, with 
the consent of the parent, in any distinct business. 

XV. By marriage a woman acquires 
a woTan on the domicile of her husband, if she had not 


the same domicile before. 


Wife’s domicile dur- 
ing marriage. 


XVI. 

marriage 


The wife’s domicile during the 
follows the domicile of her hus- 


band. 

Exception.— The wife’s domicile no longer follows that of hei 
husband if they be separated by the sentence of a competen 
Court, or if the husband is undergoing a sentence of transport 


ation. 
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Exwpt in cases stated, ^ VII. Except in the casee above pro- 

minor cannot acquire a vided for, a person cannot daring oiinority 

new domicile . ^ ^ 

acquire a new domicile. 

XVIII. An insane person cannot acquire a new domicile 
• in any other way than by his domicile 

oi new domicile. following the domicile of another person. 

XIX. If a man dies leaving moveable property in British 
- , India; in the absence of proof of any 

Succession to a per- ^ ^ •' 

son’s moveable property domicile elsewhere, succession to the pro- 
in British India, in ah- . i ^ j i .1 1 /« t> • • 1 

sence of proof of ins perty IS regulated by the law ot British 

domicile elsewhere. India 


Part III. 


Of Consanguinity, 

XX. Kindred or consanguinity is the connexion or relation 
of persons descended from the same stock 


Kindred 

guinity. 


or consan- 


Lineal consanguinity. 


or common ancestor. 

XXL Lineal consanguinity is that which subsists between 
two persons, one of whom is descended 
in a direct line from the other, as be- 
tween a man and his father, grandfather, and great-grandfather, 
and so upwards in the direct ascending line; or between a man, 
his son, grandson, great-grandson, and so downwards in the 
direct descending line. Every generation constitutes a decree, 
either ascending or descending. A man’s father is related to 
him in the first degree, and so likewise is his son ; his grand- 
father and grandson in the second degree ; his great-grandfather 
and great-grandson in the third. 

XXII. Collateral consanguinity is that which subsists be- 
tween two persons who are descended 
from the same stock or ancestor, but 
neither of whom is descended in a direct line trom the other. 
For the purpose of ascertaining in what degree of kindred any 
collateral relative stands to a [lerson deceased, it is ju'oper to 
reckon upwards from the person deceased to the common stock, 


Collateral 

fiitv. 


consangui- 
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and then downwards to the collateral relative, allowing a degree 

for each person, both ascending and descending. 

XXIII. For the purpose of succession, there is no distinction 

between those who are related to a person 

deceased through his father and those who 

similar^ related to the related to hihi through his mother ; nor 
deceased. ° ^ ’ 

between those who are related to him by 

the full blood, and those who are related to him by the half 
blood ; nor between those who were actually born in his lifetime, 
and those who at the date of his death were only conceived in 
the womb, but who have been subsequently born alive. 

XXIV. In the annexed table of kindred the degrees are 
^ computed as far as the sixth, and are 

degrees of kindred. marked by numeral figures. 

The person whose relatives are to be reckoned, and his cousin- 
german, or first cousin, are, as shown in the table, related in the 
fourth degree ; there being one degree of ascent to the father, 
and another to the common ancestor the grandfather ; and from 
him one of descent to the uncle, and another to the cousin- 
german ; making in all four degrees. 

A grandson of the brother and a son of the uncle, i. e,, a 
great-nephew and a cousin-german, are in equal degree, being 
each four degrees removed. 

A gmnt/son of a cousm-german is in the same degree as the 
grandson of a great-uncle, for they are both in the sixth degree 
of kindred. 
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8 4 6 


PART IV. 

Of Litestacy. 

XXV. A man is considered to die intestate in respect 
As to what property a of ell property of which he has not 
dered to have died intes- ™eao a testamentary disposition which is 
*“**• capaWe of taking effect. 
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Illustraflofjs. 

(a,) A has left no Will. lie has died intestate in respect of the whole 
of bis property. 

(h.) A has left a Will, whereby he has appointed B his executor; but 
the Will contains no other provisions. A has <lied intestate in respect of the 
distribution of his property. 

(c.) A has bequeathed his whole property for an illej^al purpow. A has 
died intestate in respect of the distribution of his property. 

(rf.) A has bequeathed 1,000/ to B, and 1,000/ to the eldest son of C, 
and has made no other bequest ; and has died leavin" the sum of 2,000/ and 
no other property. C died before A without having ever had a son. A has 
died intestate in respect of the distribution of 1,000/. 

XXVI. Such property devolves upon the wife or husband, 

Devolation of such upon those who are of the kindred of 
property. deceased, in the order and accordinor 

to the rules herein prescribed. 

Explanation , — The widow is not entitled to the provision 
hereby made for her, if by a valid contract made before her 
marriage she has been excluded from her distributive share of 
her husband’s estate. 


XXVII. Where the intestate has left a widow, if he has 

Wbe« the intestate has also left any lineal descendants, one-third 

left a widow and lineal of hIs property shall belong to his widow, 

descendants, or a widow , . i i i i 

and kindred only, or a and the remaining two-thirds shall go to 

widow and no kindred, lineal descendants, according to the 

rules herein contained. If he has left no lineal descendant, 
but has left persons who are of kindred to * him, one- 
half of his property shall belong to his widow, and 
the other half shall go to those who are of kindred to him, in 
the order and according to the rules herein contained. If he 
has left none who are of kindred to him, the whole of his pro- 
perty shall belong to his widow. 

XXVIII. Where the intestate has left no widow, his pro- 
perty shall go to his lineal descendants, or 
to those who are of kindred to him, not 
*** being lineal descendants, according to the 

rules herein contained ; and if he has left 
nooe who are of kiodred to him, it shall go to the Crown. 
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Kules of distribution. 


Where the intestate 
has left no child, but a 
grandchild or grand- 
children. 


PART V. 

Of the Distrihvtion oj an Intestates Property. 

(a) Where he has left lineal descendants. 

XXIX. The rules for the distribution of the intestate^s pro- 
perty (after deducting the widow’s share, 
if he has left a widow) amongst his lineal 

descendants are as follows : — 

XXX. Where the intestate has left surviving him a child or 

..... children, but no more remote lineal de- 

Where the intestate ' 

has left a child or chil- scendant through a deceased child, the 
dren only. i n i i . . . 

property shall belong to his surviving 

child, if there be only one, or shall be equally divided among 

all his surviving children. 

XXXI. Where the intestate has not left surviving him any 
child, but has left a grandchild or grand- 
children, and no more remote descendant 
through a deceased grandchild, the pro- 
perty shall belong to his surviving grand- 
child, if there be only one, or shall be equally divided among 
all his surviving grandchildren. 

Illustrations, 

(a) A has three children, and no more ; John, Mary, and Henry. They 
all die before the father, J ohn leaving two children, Mary three, and Henry 
four. Afterwards A dies intestate, leaving those nine grandchildren and no 
descendant of any deceased grandchild. Each of his grandchildren shall have 
one-ninth. 

(h) But if Henry has died, leaving no child, then the whole is equally 
divided between the intestate’s five grandchildren, the children of John and 
Mary. 

(c) A has two children, and no more ; John and Mary. John dies be- 
fore his father, leaving his wife pregnant. Then A dies, leaving Mary sur- 
viving him, and in due time a child of John is born. A’s property is to be 
equally divided between Mary and such posthumous child. 

XXXII. In like manner the property shall go to the sur- 

Where the intestate ^^*“2 descendants who are nearest, 

in degree to ^he intestate, where they are 
all in the degree of great-grandchildren to 


has left only great- 
grandcliildren or lineal 
descendants in a re- 
moter degree. 


him, or are all in a more remote degree. 
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XXXIII. If the intestate has left lineal descendants who do 


Where ths intestate 
leaves lineal descend- 
ants not all in tlie same 
dcj^rce of kindred to him 
and those through 
whom the more remote 
descend are dead. 


not all stand in the same de^jree of kin- 
dred to him, and the persons through 
whom the more remote are descended 
from him are dead, the property shall 
be divided into such a number of 


equal shares as may correspond with tiie number of 
the lineal descendants of the intestate who either stood 
in the nearest degree of kindred to him at his decease, or, having 
been of the like degree of kindred to him, died before him, 
leaving lineal descendants who survived him ; and one of such 
shares shall be allotted to each of the lineal descendants who 
stood in the nearest degree of kindred to the intestate at his 
decease ; and one of such shares shall be allotted in respect of 
each of such deceased lineal descendants ; and the share allotted 


in respect of each of such deceased lineal descendants, shall be- 
long to his surviving child or children or more remote lineal 
descendants, as the case may be : such surviving child or children 
or more remote lineal descendants always taking the share 
which his or their parent or parents would have been entitled 
to respectively if such parent or parents had survived the 
intestate. 


Illustrations. 

(a) A had three children, John, Mary, and Henry ; John died, leaving 
four children, and Mary died, leaving one, and Henry alone survived the 
father. On the death of A intestate, one-third is allotted to Henry, one-third 
to John's four children, and the remaining third to Mary's one child. 

(b) A left no child, but left eight grandchildren, and two children of a 
deceased grandchild. The property is divided into nine parts, one of which 
is allotted to each grandchild ; and the remaining one-ninth is equally divided 
between the two great-grandchildren. 

(c) A has three children, John, Mary, and Henry. John dies leaving four 
children, and one of John's children dies leaving two children. Mary dies 
leaving one child. A afterwards dies intestate. One -third of his property is 
allotted to Henry ; one- third to Maxy's child ; and one-third is divided into 
four parts, one of which is allotted to each of John’s thre6 surviving children, 
and the remaining part is equally divided between John's two grandchildren. 

(i J Where the Intestate has left no lineal descendants. 
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XXXIV. Where an intestate has left no lineal descendants, 


the rules for the distribution of his pro- 
perty (after deducting the widow’s share, 
if he has left a widow) are as follows ^ 
XXXV. If the intestate’s father be 
living, he shall succeed to the property. 
XXXVL If the intestate's father is dead, but the intestate’s 


Rules of distribution 
where the intestate has 
no lineal descendants. 

Where intestate’s 
father is living. 


Where intestate’s 
father is dead but his 
mother, brothers and 
sisters are living. 


mother is living, and there are also bro- 
thers or sisters of the intestate living, and 
there is no child living of any deceased 
brother or sister, the mother and each liv- 


ing brother or sister shall succeed to the property in equal 


shares. 


Illustration, 


A dies intestate, survived by his mother and two brothers of the full blocd, 
John and Henry, and a sister Mary, who is the daughter of his mother, but 
not of his father. The mother takes one-fourth, each brother takes one- 
fourth, and Mary, the sister of half blood, takes one-fourth. 


Where intestate’s 
father is dead and his 
mother, a brother or 
sister, and children of 
any deceased brother or 
sister are living. 


XXXVIL If the intestate’s father is dead, but the intestate’s 
mother is living, and if any brotlier or sis- 
ter, and the child or children of any 
brother or sister who may have died in 
the intestate’s lifetime are also living, 
then the mother and each living brother 
or sister, anti the living child or children of each deceased 
brother or sister, shall be entitled to the property in equal 
shares, such children (if more than one) taking in equal shares 
only the shares which their respective parents would have taken 
if living at the intestate’s death. 


Illustration, 


A the intestate leaves his mother, his brothers John and Henry, and also 
one child of a deceased sister Mary, and two children of George, a deceased 
brother of the half blood, who was the son of his father but not of his 
mother. The mother takes one-fifth, John and Henry each take one-fiflh, the 
child of Mary takes one-fifth, and the two children of George divide the 
remaining one-fifth equally between them. 
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XXXVI IL If the intestate’s father is dead> but the intes- 
tate’s mother is living, and the brothers 

^ intestate’s sisters are all dead, but all or any of 

father is dead and his ^ 

mother and the children them have left children who survived the 

or intestate, the mother and the child or 

children of each deceased brother or sister 
shall be entitled to the property in equal shares, such children 
(if more than one) taking in equal shares only the shares which 
their respective parents would have taken if living at the intes- 
tate’s death. 

Illustration. 

A tbe intestate leaves no brother or sister, but leaves Jiis mother and one 
child of a deceased sister Mary, and two children of a deceased broflier 
George. The mother takes one-third, the child of ]\rary takes one-third, 
and the children of George divide the remaining one-third equally between 
them. 

XXXIX. If the intestate’s father is dead, but the intestate’s 
mother is living, and there is neither 

■Where intestates ® 

father is dead, but his brother, nor sister, nor child of any brother 
mother is living and . ^ . • . . . 

there is no brother nor or sister ol the intestate, the property 

sister nor nephew. iq mother. 

XL. Where the intestate has left neither lineal descendant 
nor father nor mother, the property is 

lefr''nrither"‘uM^ divided equally between bis brothers and 
fccendantnor father nor gisters and the child or children of such 
of them as may have died before him, 
such children (if more than one) taking in equal shares only 
the shares which their respective parents would have taken if 
living at the intestate’s death. 

XLI. If the intestate left neither lineal descendant, nor 

parent, nor brother, nor sister, his pro- 

df- P^rty shall be divided equally among 

scendaut, nor parent, those of his relatives who are in the 
nor brother nor sister. i . i j i • 

nearest degree of kindred to nim. 

Illustrations. 

(a) A, the intestate, has left a grandfather and a grandmother, and no 
other relative standing in the same or a nearer degree of kindred to him. 
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’ They, being in the second degree, will be entitled to the property in equal 
shares, exclusive of any uncle or aunt of the intestate, uncles and aunts being 
only in the third degree. 

(h) A, the intestate, has left a great-grandfather or great-grandmother, 
and uncles and aunts, and no other relative standing in the same or a nearer 
degree of kindred to him. All of these being in the third degree shall take 
equal shares. 

(c) A, the intestate, left a great-grandfather, an uncle, and a nephew, but 
no relative standing in a nearer degree of kindred to him. All of these 
being in the third degree shall take equal shares. 

(d) Ten children of one brother or sister of the intestate, and one 
child of another brother or sister of the intestate, constitute the class of 
relatives of the nearest degree of kindred to him. They shall each take 
one-eleventh of the property. 

XLIL Where a distributive share in the property of a 

_ , person who has died intestate shall be 

Childrens advance- ^ 

ments not to be brought claimed by a child, or any descendant 
into hotchpot. ^ 

^ 01 a child 01 such person, no money or 

other property which the intestate may during his life have 
paid, given, or settled to or for the advancement of the child 
by whom or by whose descendant the claim is made, shall be 
taken into account in estimating such distributive share. 

Part VI. 

Of the Effect of Marriage and Marriage Settlements on Property. 

XLIII. The husband surviving his wife has the same 

Rights of widower and rights in respect of her property, if she 
widow respectively. jjjg intestate, as the widow has in respect 

of her husband’s property, if he die intestate. 

XLIV. If a person whose domicile is not in British India 
marries in British India a person whose 

No righte to property domicile is in British India, neither party 
not comprised in an ante- . 

nuptial settlement, ac- acquires by the marriage any rights in 

quired by marriage be- x r 

tween a person domiciled respect ot any property ot the other party 

“ed^inTritish Indir" comprised in a settlement made pre- 

vious to the marriage, which he or she 
would not acquire thereby if both were domiciled in British 
India at the time of the marriage. 
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XLV. The property of a minor may be settled in contem- 

SetaemoBt of n,«or’* marriage, provided the settle- 

property in , contempla- ment be made by the minor with the ap- 
tion of marriage. probation of the minor’s father, or if he 

be dead or absent from British India, with the approbation 
of the High Court. 

Part VII. 

Of Wills and Codicils. 

XLVI. Every person of sound mind and not a minor may 

Pereons capable of dispose of his property by Will, 
making Wills. 

Explanation 1. — A married woman may dispose by Will of 
any property which she could alienate by her own act during 
her life. 

Explanation 2. — Persons who are deaf, or dumb, or blind 
are not thereby incapacitated for making a Will if they are able 
to know what they do by it. 

Explanation 3. — One who is ordinarily insane may make a 
Will during an interval in which he is of sound mind. 

Explanation 4. — No person can make a Will while he is in 
such a state of mind, whether arising from drunkenness, or from 
illness, or from any other cause, that he does not know what he 
is doing. 

lllustratioTis . 

(a) A can perceive what is going on in his immediate neighbourhood, and 
can answer familiar questions, but has not a competent understanding as to 
the nature of his property, or the persons who are of kindred to him, or in 
whose favour it would be proper that he should make his Will. A cannot 
make a valid Will. 

(&) A executes an instnunent purporting to be his Will, but he does not 
understand the nature of the instrument nor the effect of its provisions. This 
instrument is not a valid Will. 

(c) A being very feeble and debilitated, but capable of exercising a judg- 
ment as to the proper mode of disposing of hia property, makes his Will. 
This is a valid WiU. 
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XLVII. A father, whatever his age may be, may by Will 
Testamentary Guar- appoint a guardian or guardians for his 
child during minority. 

XLVIII. A Will or any part of a Will, the making of 

Will obtained by fraud, which has been caused by fraud or coer- 
coercion or importunity, cion, or by such importunity as takes 

away the free agency of the testator, is void. 

Illustrations, 

(a) A falsely and knowingly represents to the testator that the testator’s 
only child is dead, or that he has done some undutiful act, and thereby in- 
duces the testator to make a Will in his, A’s favour ; such Will has been ob- 
tained by fraud, and is invalid. 

(h) A by fraud and deception prevails upon the testator to bequeath a le- 
gacy to him. The bequest is void. 

(c) A, being a prisoner by lawful authority, makes his Will. The Will is 
not invalid by reason of the imprisonment. 

(d) A threatens to shoot B, or to burn his house, or to cause him to be 
arrested on a criminal charge, unless he makes a bequest in favour of C. B 
in consequence makes a bequest in favour of C. The bequest is void, the 
making of it having been caused by coercion. 

(e) A being of sufficient intellect, if undisturbed by the influence of others, 
to make a Will, yet being so much under the control of B that he is not a free 
agent, makes a Will dictated by B. It appears that he would not have ex- 
ecuted the Will but for fear of B. The Will is invalid. 

(/) A being in so feeble a state of health as to be unable to resist impor- 
tunity, is pressed by B to make a Will of a certain purport, and does so mere- 
ly to purchase peace, and in submission to B. The Will is invalid. 

(g) A being in such a state of health as to be capable of exercising his 
own judgment and volition, B uses urgent intercession and persuasion with 
him to induce him to make a Will of a certain purport. A, in consequence 
of the intercession and persuasion, but in the free exercise of his judgment 
and volition, makes his Will in the manner recommended by B. The Will 
is not rendered invalid by the intercession and persuasion of B. 

(Ji) A, with a view to obtaining a legacy from B, pays him attention and 
flatters him, and thereby produces in him a capricious partiality to A. B, 
in consequence of such attention and flattery, makes his Will, by which he 
leaves a legacy to A. The bequest is not rendered invalid by the attention 
and flattery of A. 

XLIX. A Will is liable to be revoked or altered by the 
Will may be rerokod “a^er of it at any time when he is com- 
er altered. petent to dispose of his property by Will. 
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PART VIII. 

Of the Execution of unprivileged Wills, 

L. Every testator, not being a soldier employed in an expe- 
Execution of unprivi- dition, or engaged in actual "warfare, or a 
Icged Wills. mariner at sea, must execute his Will ac- 

cording to the following rules : — 

First . — The testator shall sign or shall affix his mark to the 
Will, or it shall be signed by some other person in his presence 
and by his direction. 

Second , — The signature or mark of the testator or the signa- 
ture of the person signing for him shall be so placed that it shall 
appear that It was intended thereby to give effect to the writing 
as a Will. 

‘The Will shall be attested by two or more witnesses, 
each of whom must have seen the testator sign or affix his mark 
to the Will, or have seen some other person sign the Will in the 
presence and by the direction of the testator, or have received 
from the testator a personal acknowledgment of his signature or 
mark, or of the signature of such other person ; and each of the 
witnesses must sign the Will in the presence of the testator, but 
it shall not be necessary that more than one witness be present at 
the same time, and no particular form of attestation shall be ne- 
cessary. 

LI. If a testator, in a Will or Codicil duly attested, re- 
Incorporation of papers fers to any other document then actually 
by reference. written, as expressing any part of his in- 

tentions, such document shall be considered as forming a part of 
the Will or Codicil in which it Is referred to. 


Part IX. 

Of Privileged Wills, 

Any soldier being employed in an expedition, or 
engaged in actual warfare, or any mariner 
being at sea, may, if he has completed the 
age of eighteen years, dispose of his property by a Will made as is 
mentioned in the fifty-third Section. Such Wills are called 
privileged Wills. 


LII. 

Privileged Will. 
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Illustrations, 


{a) A, the surgeon of a regiment, is actually employed in an expedition. He 
is a soldier actually employed in an expedition, and can make a privileged 
Will. 

{by A is at sea in a merchant ship, of which he is the purser. He is a 
mariner, and being at sea can make a privileged Will. 

(c) A, a soldier serving in the field against insurgents, is a soldier engaged 
in actual warfare, and as such can make a privileged Will. 

(d) A, a mariner of a ship in the course of a voyage, is temporarily on 
shore while she is lying in harbour. He is, in the sense of the words used in 
this clause, a mariner at sea, and can make a privileged Will. 

(e) A, an admiral who commands a naval force, but who lives on shore, 
and only occasionally goes on board his ship, is not considered as at sea, and 
cannot make a privileged Will. 

(/) A, a mariner serving on a military expedition, but not being at sea, 
is considered as a soldier, and can make a privileged Will. 


LIII. Privileged Wills may be in writing, or may be 

made by word of mouth. The execution 

Mode of making, and ^ 

rules for executing pri- of them shall be governed by the follow- 
vileged Wills. . i 

^ ing rules: — 


— The Will may be written wholly by the testator, 
with his own hand. In such case it need not be signed nor at- 
tested. 

Second , — It may be written wholly or in part by another 
person, and signed by the testator. In such case it need not 
be attested. 

Third . — If the instrument purporting to be a Will is written 
wholly or in part by another person, and is not signed by the 
testator, it shall be considered to be his Will, if it be shown 
that it was written by the testator’s directions, or that he recog- 
nized it as his Will. If it appear on the face of the instrument, 
that the execution of it in the manner intended by him was not 
completed, the instrument shall not by reason of that circum- 
stance be invalid, provided that his non-execution of it can be 
reasonably ascribed to some cause other than the abandonment 
of the testamentary intentions expressed in the instrument. 

Fourth . — If the soldier or mariner shall have written in- 
structions for the preparation of his Will, but shall have died 

L 
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before it could be prepared and executed, such instructions 
shall be considered to constitute his Will. 

If the soldier or mariner shall in the presence of two 
witnesses have given verbal instructions for the preparation of 
his Will, and they shall have been reduced into writing in his 
lifetime, but he shall have died before the instrument could be 
prepared and executed, such instructions shall be considered to 
constitute his Will, although they may not have been reduced 
into writing in his presence, nor read over to him. 

Sixth , — Such soldier or mariner as aforesaid may make a 
Will by word of mouth by declaring his intentions before two 
witnesses present at the same time. 

Seventh. — A Will made by word of mouth shall be null at 
the expiration of one month after the testator shall have ceased 
to be entitled to make a privileged Will. 

Part X. 

Of the Attestation^ Revocation^ Alteration and Revival of Wills. 
LIV. A Will shall not be considered as insufficiently 
Effect of gift to attest- attested by reason of any benefit thereby 
iDg witness. given, either by way of bequest or by 

way of appointment, to any person attesting it, or to his or her 
wife or husband : but the bequest or appointment shall be void 
so far as concerns the person so attesting, or the wife or hus- 
band of such person, or any person claiming under either of 
them. 

Explanation. — A legatee under a Will does not lose his 
legacy by attesting a Codicil which confirms the Will> 

LV* — No person, by reason of interest in or of his being 

Witness not disqnali- executor of a Will, ia disqualified as a 

fied by interest or by be- witness to prove the execution of the Will 
ing executor. , 

or to prove the validity or invalidity 

thereof. 

LVI. Every Will shall be revoked by the marriage of the 

ReTocation of Will ty maker, except a Will made in exercise of 
testator’s marriage. ^ power of appointment, when the pro- 
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perty over which the power of appointment is exercised would 
not in default of such appointment pass to his or her executor, 
or administrator, or to the person entitled in case of intestacy. 

Explanation . — Where a man is invested with power to deter- 

Power of appointment “ine the disposition of property of which 
he is not the owner, he is said to have 
power to appoint such property. 

LVII. No unprivileged Will or Codicil, nor any part thereof, 

Revocation of nnprivi- s^all be revoked Otherwise than by mar- 
leged Will or Codicil. rlage, or by another Will or Codicil, or by 

some writing declaring an intention to revoke the same, and 
executed in the manner in which an unprivileged Will is herein- 
before required to be executed, or by the burning, tearing, or 
otherwise destroying the same by the testator, or by some person 
in his presence and by his direction, with the intention of re- 
voking the same. 

Illustrations. 

(a) A has made an unprivileged Will ; afterwards A makes another 
unprivileged Will which purports to revoke the first. This is a revocation. 

(Jb) A has made an unprivileged Will. Afterwards, A being entitled to 
make a privileged Will, makes a privileged Will, which purports to revoke his 
unprivileged Will This is a revocation. 

LVIII. No obliteration, interlineation, or other alteration 

^ . .... .. made in any unprivileged Will after the 

Effect of obliteration, . •' - , , 

interlineation, or altera- execution thereof shall have any enfect, 
tion m unprivileged Will, gg g^g ^ords or meaning of 

the Will shall have been thereby rendered illegible or undis- 
cernible, unless such alteration shall be executed iii like manner 
as hereinbefore is required for the execution of the Will ; 
save that the Will, as so altered, shall be deemed to be duly 
executed if the signature of the testator and the subscrip- 
tion of the witnesses be made in the margin or on some other 
part of the Will opposite or near to such alteration, or at the 
foot or end of or opposite to a memorandum referring to such 
alteration, and written at the end or some other part of the 
Will. 
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LIX. A privileged Will or Codicil may be revoked by the 
Kevocation of privi- testator, by an unprivileged Will or Codi- 
icged WiU or Codicil. ^j,y expressing an intention 

to revoke it, and accompanied with such formalities as would 
be sufficient to give validity to a privileged Will, or by the 
burning, tearing, or otherwise destroying the same by the 
testator, or by some person in his presence and by his direction, 
with the intention of revoking the same. 

Explanation . — In order to the revocation of a privileged Will 
or Codicil by an act accompanied with such formalities as would 
be sufficient to give validity to a privileged Will, it is not neces- 
sary that the testator should at the time of doing that act be in 
a situation which entitles him to make a privileged Will. 

LX. No unprivileged Will or Codicil, nor any part thereof 
Revival of unprivi- which shall be in any manner revoked, 
leged Will. shall be revived otherwise than by the re- 

execution thereof, or by a Codicil executed in manner hereinbe- 
fore required, and showing an intention to revive the same; 
and when any Will or Codicil which shall be partly revoked, and 
Extent of revival of afterwards wholly revoked, shall be re- 

irevoked^ and* aftcmwds revival shall not extend to so 

wholly revoked. much thereof as shall have been revoked 

before the revocation of the whole thereof, unless an intention 
to the contrary shall be shown by the Will or Codicil. 


Part XT. 


Of the Constrxiction of Wills. 

LXI. It is not necessary that any technical words or terms 

of art shall be used in a Will, but only 
Wording of Will. wording shall be such that the 

intentions of the testator can be known therefrom. 


LXII. For the purpose of determining questions as to what 


Enquiries to deter- 
mine questions as to 
object or subject of 
Will. 


person or what property is denoted by any 
words used in a Will, a Court must in- 
quire into every material fact relating to 
the persons who claim to be interested 
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under such Will, the property which is claimed as the subject 
of disposition, the circumstances of the testator and of his family, 
and into every fact a knowledge of which may conduce to the 
right application of the words which the testator has used. 

Illustrations. 

(a) A, by his Will, bequeaths 1,000 rupees to his eldest son, or to his 
youngest grandchild, or to his cousin Mary. A Court may make inquiry 
in order to ascertain to what person the description in the Will applies. 

(b) A, by his Will, leaves to B “his estate called Black Acre.” It may 
be necessary to take evidence in order to ascertain what is the subject-matter 
of the bequest ; that is to say, what estate of the testator’s is called Black Acre. 

(c) A, by his Will, leaves to B “ the estate which he purchased of C.” It 
may be necessary to take evidence in order to ascertain what estate the testa- 
tor purchased of C. 

LXIII. Where the words used in the Will to designate or 

Misnomer or misde- describe a legatee, or a class of legatees, 

scnption of object. Sufficiently show what is meant, an error 

in the name or description shall not prevent the legacy from 
taking effect. A mistake in the name of a legatee may be cor- 
rected by a description of him, and a mistake in the description 
of a legatee may be corrected by the name. 

Illustrations, 

{a) A bequeaths a legacy “to Thomas, the second son of his brother 
John.” The testator has an only brother, named John, who has no son 
named Thomas, but has a second son whose name is William. William shall 
have the legacy. 

(h) A bequeaths a legacy “ to Thomas, the second son of his brother 
John.” The testator has an only brother named John, whose first son is 
named Thomas, and whose second son is named AVilliam. Thomas shall have 
the legacy. 

(c) The testator bequeaths his property “ to A and B, the legitimate children 
of C.” C has no legitimate child, but has two illegitimate children, A and B. 
The bequest to A and B takes effect, although they are illegitimate. 

(d) The testator gives his residuary estate to be divided among “ his seven 
children,” and proceeding to enumerate them, mentions six names only. This 
omission shall not prevent the seventh child from taking a share with the 
others. 

(e) The testator having six grandchildren, makes a bequest to “ his six 
grandchildren,” and proceeding to mention them by their Chnstdan names, 
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menUons one twice over, omitting another altogether. The one whose name is 
not mentioned shall take a share with the others. 

(f) The testator bequeaths ‘‘ 1,000 rupees to each of the three children of 
A.” At the date of the Will, A has four children. Each of these four children 
shall, if he survives the testator, receive a legacy of 1,000 rupees. 

LXIV. Where any word material to the full expression of 

When words may be meaning has been omitted, it may be 
supplied. supplied by the context. 

Illustration. 

The testator gives a legacy of “ five hundred” to his daughter A, and a 
legacy of “ five hundred rupees” to his daughter B. A shall take a legacy of 
five hundred rupees. 

LXV. If the thing which the testator intended to bequeath 
can be sufficiently identified from the de- 

Bejecbon of eirone- . , / . 

ons particulars in de- scnption 01 it given in the Will, but some 

scription of subject. parts of the description do not apply, such 

parts of the description shall be rejected as erroneous, and the 

bequest shall take effect. 


Illustrations. 

(a) A bequeaths to B, “ his marsh lands lying in L, and in the occupation 
of X.” The testator had marsh lands lying in L, but had no marsh lands in 
the occupation of X. The words “in the occupation of X” shall be rejected 
as erroneous, and the marsh lands of the testator lying in L shall pass by the 
bequest. 

(ft) The testator bequeaths to A “ his zamindari of Bampore.” He had 
an estate at Rampore, but it was a taluk and not a zamindari. The taluk 
passes by this bequest. 

LXVL If the Will mentions several circumstances as de- 

^ ^ ^ scriptive of the thing which the testator 

scription may not intends to bequeath, and there is any pro- 
rejected as erroneous, be x ri.* • x r l* ii xn 

^ perty of his m respect of which all those 

circumstances exist, the bequest shall be considered as limited 
to such property, and it shall not be lawful to Veject any part 
of the description as erroneous, because the testator had other 
property to which such part of the description does not apply. 

Explanation . — In judging whether a case falls within the 
meaning of this Section, any words which would be liable to re- 
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jection under the sixty-fifth Section are to be considered as 
struck out of the Will. 


Illustrations, 

(a) A bequeaths to B “ his marsh lands lying in L, and in the occupation 
of X.” The testator had marsh lands lying in L, some of which were in the 
occupation of X, and some not in the occupation of X. The bequest shall be 
considered as limited to such of the testator’s marsh lands lying in L as were 
in the occupation of X. 

{h) A bequeaths to B “ his marsh lands lyiag in L, and in the occupation 
of X, comprising 1,000 bighas of land.” The testator had marsh lands lying 
in L, some of which were in the occupation of X and some not in the occu- 
pation of X. The measurement is wholly inapplicable to the marsh lands of 
either class, or to the whole taken together. The measurement shall be con- 
sidered as struck out of the Will, and such of the testator’s marsh lands lying 
in L, as were in the occupation of X, shall alone pass by the bequest. 

LXVIL Where the words of the Will are unambiguous, but 

^ , it is found by extrinsic evidence that they 

Extrinsic evidence ad- , , , ^ ^ 

mibsible in case of latent admit of applications, one only of which 

ambiguity. Can have been intended by the testator, 

extrinsic evidence may be taken to show which of these appli- 
cations was intended. 


Illustrations. 

(a) A man having two cousins of the name of Mary, bequeaths a sum of 
money to “ his cousin Mary.” It appears that there are two persons, each 
answering the description in the Will. That description, therefore, admits of 
two applications, only one of which can have been intended by the testator. 
Evidence is admissible to show which of the two applications was intended. 

(h) A, by his Will, leaves to B “ his estate called SuMnpur Khurd.” It 
turns out that he had two estates called Sult^npur Khurd, Evidence is ad- 
missible to show which estate was intended. 

LXVIII. Where there is an ambiguity or deficiency 

Extrinsic evidence On the face of the TV^ill, no extrinsic 
pTte^t^'ambiguky ^ or evidence as to the intentions of the testator 
deficiency. admitted. 

Illustrations, 

(a) A man has an aunt Caroline and a cousin Mary, and has no aunt ot 
the name of Mary. By his Will he bequeaths 1,000 rupees to “his aunt 
Caroline” and 1,000 rupees to “his cousin Mary,” and afterwards bequeaths 
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2,000 rupees to “ his before-mentioned aunt Mary.” There is no person to 
-whom the description given in the Will can apply, and evidence is not ad- 
missible to show who was meant by “ his before-mentioned aunt Mary.^ The 
bequest is therefore void for uncertainty under the seventy-sixth Section. 

(b) A bequeaths 1,000 rupees to , leaving a blank for the 

name of the legatee. Evidence is not admissible to show what name the 
testator intended to insert. 

(c) A bequeaths to B rupees, or ** his estate of 

Evidence is not admissible to show what sum or what estate the testator 
intended to insert. 


LXIX. The meaning of any clause in a Will is to be col- 
, lected from the entire instrument, and all 

Meaning of any clause ^ ^ ’ 

to be collected from its parts are to be construed with reference 

to each other; and for this purpose a 

Codicil is to be considered as part of the Will. 


Illustrations. 


(a) The testator gives to B a specific fund or prdperty at the death of A, 
and by a subsequent clause gives the whole of his property to A. The 
effect of the several clauses taken together is to vest the specific fund or pro- 
perty in A for life, and after his decease in B ; it appearing from the bequest 
to B that the testator meant to use in a restricted sense the words in which 
he describes what he gives to A. 

(h) Where a testator having an estate, one part of which is called Black 
Acre, bequeaths the whole of his estate to A, and in another part of his Will 
bequeaths Black Acre to B, the latter bequest is to be read as an exception 
out of the first, as if he had said, “ I give Black Acre to B, and all the rest 
of my estate to A.” 


LXX. General words may be understood in a restricted 


When words may be 
understood in a restrict- 
ed sense, and when in 
a sense wider than usual. 


sense where it may be collected from the 
Will that the testator meant to use them 
in a restricted sense ; and words may be 
understood in a wider sense than that 


which they usually bear, where it may be collected from the 
other words of the Will that the testator meant to use them in 
such wider sense. 


Jllusirations. 

(fl) A testator gives to A “ his farm in the occupation of B,” and to C 
“ all bis marsh lands in L.” Part of the farm in the occupation of B consists 
of marsh lands in L, and the testator also has other marsh lands in L. The 
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general words, “ all his marsh lands in L,” are restricted by the gift to A. A 
takes the whole of the farm in the occupation of B, including that portion of 
the farm which consists of marsh lands in L. 

(b) The testator (a sailor on ship-board) bequeathed to his mother his 
gold ring, buttons, and chest of cloths, and to his friend A (a shipmate) his 
red box, clasp-knife, and all things not before bequeathed. The testator^s 
share in a house does not pass to A under this bequest. 

(c) A, by his Will, bequeathed to B all his household furniture, plate, 
linen, china, books, pictures, and all other goods of whatever kind; and 
afterwards bequeathed to B a specified part of his property. Under the first 
bequest B is entitled only to such articles of the testator’s as are of the same 
nature with the articles therein enumerated. 


LXXL Where a clause is susceptible of two meanings, 


Where a clanse is open 
to two constructions, 
that which has some 
effect is to be preferred. 


according to one of which it has some 
effect, and according to the other it can 
have none, the former is to be preferred. 


No part of Will to bo 
rejected, if reasonable 
construction can be put 
on it. 


LXXII. No part of a Will is to be 
rejected as destitute of meaning if it is 
possible to put a reasonable construction 
upon it. 


LXXII L If the same words occur in different parts of the 
same Will, they must be taken to have 

Interpretation of words 

repeated in different been used everywhere in the same sense, 
° ' unless there appears an intention to the 

contrary. 


LXXIV. The Intention of the testator is 
aside, because it cannot 


not to be set 
take effect to 


Testator’s intention to 

be effectuated as far as the full extent, but effect is to be given to 


it as far as possible. 


niustration. 


The testator by a Will made on his death-bed bequeathed all his property 
to C D for life, and after his decease to a certain hospital. The intention of 
the testator cannot take effect to its full extent, because the gift to the 
hospital is void under the hundred and fifth Section, but it shall take effect 
so far as regards the gift to C D. 

LXXV. Where two clauses or gifts in a Will are irrccon- 

cileable, so that they cannot possibly 

The last of two in- ^ , , , „ 

cons stent clauses pre- stand together, the last shall prevail, 
vails. 


M 
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Illustrations. 


(а) The testator by the first clause of his Will leaves his estate of Rhm- 
nagar “ to A,’* and by the last clause of his Will leaves it “ to B and not to 
A/* B shall have it. 

(б) If a man at the commencement of his 'Will gives his house to A, 
and at the close of it directs that his house shall be sold and the proceeds 
invested for the benefit of B, the latter disposition shall prevail. 


Will or bequest void 
for uncertainty. 

for uncertainty. 


LXXVL A Will or bequest not ex- 
pressive of any definite intention is void 


Illustration. 


If a testator says — “ I bequeath goods to A or “ I bequeath to A or 
“I leave to A all the goods mentioned in a Schedule,” and no Schedule is 
found ; or “ I bequeath ‘ money,’ ‘ wheat,’ ‘ oil,’ or the like,” without saying 
how much, this is void. 

LXXVII. The description contained in a Will, of pro- 

Words describing sub- of gift, shall, unless a 

ject refer to proper- contrary intention appear by the Will* 
ty answering that des- , , j n i . 

cription at testator’s be deemed to refer to and comprise the 

property answering that description at the 

death of the testator. 

LXXVIII. Unless a contrary intention shall appear by 
^ ^ the Will, a bequest of the estate of the 

TOent executed by gene- testator shall be construed to include any 
rai bequest property which he may have power to 

appoint by Will to any object he may think proper, and shall 
operate as an execution of such power ; and a bequest of pro- 
perty described in a general manner shall be construed to 
include any property to which such description may extend, 
which he may have power to appoint by Will to any object he 
may think proper, and shall operate as an execution of such 
power. 

LXXIX* Where property is bequeathed to or for the 
, benefit of such of certain objects as a 

Implied gift to the 

objects of a power in specified person shall appoint ; or for the 
default of appointment. benefit of certain objects in such propor- 
tions as a specified person shall appoint ; and the Will does 
not provide for the event of no appointment being made ; if 
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the power given by the Will be not exercised, the property 
belongs to all the objects of the power in equal shares. 

Illustration. 

A, by his Will, bequeaths a fund to his wife for her life, and directs that at 
her death it shall be divided among his children in such proportions as she 
shall appoint. The widow dies without having made any appointment. The 
fund shall be divided equally among the children. 

LXXX. Where a bequest is made to the “heirs,” or 

Bequest to “ heirs.” “ right heirs,” or “ relations,” or “ nearest 
fon’ without'*‘qalutyrg relations,” or “ family, ” or “ kindred,” or 
terms. nearest of kin,” or next of kin,” of a 

particular person, without any qualifying terms, and the class 
so designated forms the direct and independent object of the 
bequest, the property bequeathed shall be distributed as if it 
had belonged to such person, and he had died intestate in 
respect of it, leaving assets for the payment of his debts in- 
dependently of such property. 

Illustrations. 


(a) A leaves his property “ to his own nearest relations.’’ The property 
goes to those who would be entitled to it if A had died intestate, leaving 
assets for the payment of his debts independently of such property. 

(b) A bequeaths 10,000 rupees “ to B for his life, and after the death of 
B, to his own right heirs.” The legacy after B’s death belongs to those who 
would be entitled to it if it had formed part of A’s unbequeathed property. 

(c) A leaves his property to B ; but if B dies before him, to B’s next of 
kin : B dies before A ; the property devolves as if it had belonged to B, and 
he had died intestate, leaving assets for the payment of his debts independently 
of such property. 

(d) A leaves 10,000 rupees “ to B for his life, and after his decease, to the 
heirs of C.” The legacy goes as if it had belonged to C, and he had died 
intestate, leaving assets for the payment of his debts independently of the 
legacy. 


LXXXI. Where a bequest is made to the representa- 


Bequest to ‘‘ represen- 
tatives,” &c., of a parti- 
cular person. 


tives,” or*^ legal representatives,” or “per- 
sonal representatives,” or “ executors or 
administrators” of a particular person, andi 


the class so designated forms the direct and independent object 


of the bequest, the property bequeathed shall be distributed as 
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if if had belonged to such person, and he had died intestate in 
i*espect of it. 

Illustration. 


A bequest is made to the “ legal representatives” of A. A has died intestate 
and insolvent. B is his administrator. B is entitled to receive the legacy, 
and shall apply it in the first place to the discharge of such part of A’s debts 
as may remain unpaid ; if there be any surplus, B shall pay it to those persons 
who at A’s death would have been entitled to receive any property of A’s 
which might remain after payment of his debts, or to the representatives of 
such persons. 


LXXXII. Where property is bequeathed to any person, he is 
Betiuest without words entitled to the whole interest of the testa* 
of limitation. joj. therein, unless it appears from the 

Will that only a restricted interest was intended for him. 
LXXXIII. Where property is bequeathed to a person, with 
Bequest in the altorna- bequest in the alternative to another 

person or to a class of persons ; — if a con- 
trary intention does not appear by the Will, the legatee first 
named shall be entitled to the legacy, if he be alive at the time 
when it takes effect ; but if he be then dead the person or class 
of persons named in the second branch of the alternative shall 
take the legacy. 

Illustrations. 


live. 


(a) A bequest is made to A or to B. A survives the testator. B takes 
nothing. 

(h) A bequest is made to A or to B. A dies after the date of the Will, 
and before the testator. The legacy goes to B. 

(c) A bequest is made to A or to B. A is dead at the date of the Will. 
The legacy goes to B. 

(d) Property is bequeathed to A or his heirs. A survives the testator. 
A takes the property absolutely. 

(e) Property is bequeathed to A or his nearest of kin. A dies in the life- 
time of the testator. Upon the death of the testator, the bequest to A’s 
nearest of kin takes efiect. 

(/) Property is bequeathed to A for life, and after his death to B or his 
heirs. A and B survive the testator. B dies in A's lifetime. Upon A’s 
death the bequest to the heirs of B takes ef^ct. 

(g) Property is bequeathed to A for life, and after his death to B or hiff 
heirs. B dies in the testator’s lifetime. A survives the testator. Upon A’s 
death the bequest to the heirs of B takes efiect. 
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LXXXIV. Where property is bequeathed to a person, and 

Eftect of words de- are added which describe a class of 

scribing a class added to persons, but do not denote them as direct 
a bequest to a person. * „ , -i -j? 

objects of a distinct and independent gift, 

such person is entitled to the whole interest of the testator 

therein, unless a contrary intention appears by the Will. 

Illustrations, 

(a) A bequest is made — 

to A and bis children, 

to A and his children by his present wife, 

to A and his heirs, 

to A and the heirs of his body, 

to A and the heirs male of his body, 

to A and the heirs female of his body, 

to A and his issue, 

to A and his family, 

to A and his descendants, 

to A and his representatives, 

to A and his personal representatives, 

to A, his executors and administrators. 

In each of these cases, A takes the whole interest which the testator had in 
the property. 

(b) A bequest is made to A and his brothers. A and his brothers are 
jointly entitled to the legacy. 

(c) A bequest is made to A for life, and after his death to his issue. At 
the death of A the property belongs in equal shares to all persons who shall 
then answer the description of issue of A . 

LXXXV. Where a bequest is made to a class of persons 

Bequest to a class of ® general description only, no one 

persons under a general to whom the words of the description are 

descnption only. . i. i 

not in their ordinary sense applicable 

shall take the legacy. 

LXXXVL The word " children” in a Will applies only to 

_ . ^ . lineal descendants in the first deG:ree ; 

Construction of terms. , .n > 

the word ‘‘ grandchildren ’ applies only to 

lineal descendants in the second degree of the person whose 

children/' or grandchildren/* are spoken of ; the words 
“ nephews” and nieces” apply only to children of brothers or 
sisters ; the words “ cousins” or first cousins/' or cousins- 

N 



H 


THE ACTS OF THE 


[ 1865 . 


gerraan'’ apply only to children of brothers or of sisters of the 
father or mother of the person whose cousins/' or ‘‘ first 
cousins/’ or cousins-german,*' are spoken of ; the words ‘‘ first 
cousins once removed'* apply only to children of cousins-german, 
or to cousins-german of a parent, of the person whose first 
cousins once removed" are spoken of ; the words second 
cousins" apply only to grandchildren of brothers or of sisters of 
the grandfather or grandmother of the person whose “ second 
cousins" are spoken of ; the words issue" and “ descendants” 
apply to all lineal descendants whatever of the person whose 
issue" or ‘‘ descendants" are spoken of. Words expressive of 
collateral relationship apply alike to relatives of full and of 
half blood. All words expressive of relationship apply to a 
child in the womb who is afterwards born alive. 


LXXXVII. In the absence of any intimation to the contra- 


Words expressing re- 
lationship denote only 
legitimate relatives, or 
failing such, relatives 
reputed legitimate. 


ry in the Will, the term “ child,” “ eon," 
or “ daughter,” or any word which ex- 
presses relationship, is to be understood 
as denoting only a legitimate relative, or 


where there is no such legitimate relative, a person who has 


acquired, at the date of the Will, the reputation of being such 


relative. 


Illustrations. 


(a) A, having three children, B, C, and D, of whom B and C are 
legitimate, and D is illegitimate, leaves his property to be equally divided 
among “ his children.” The property belongs to B and C in equal shares, 
to the exclusion of D. 

(b) A, having a niece of illegitimate birth, who has acquired the repu- 
tation of being his niece, and having no legitimate niece, bequeaths a sum of 
money to his niece. The illegitimate niece is entitled to the legacy. 

(c) A, having in his Will enumerated his children, and named as one of 
them B, who is illegitimate, leaves a legacy to “ his said children.” B will 
take a share in the legacy along with the legitimate children. 

(d) A leaves a legacy to the “ children of B.” B is dead, and has left 
none but illegitimate children. All those who had, at the date of the Will, 
acquired the reputation of being the children Of B are objects of the gift. 

(£) A bequeathed a legacy to the children of B.** B never had any 
legitimate child. C and D had at the date of the Will acquired the reputatiou 
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of being children of B. After the date of the Will, and before the death of 
the testator, E and F were born, and acquired the reputation of being 
children of B. Only C and D are objects of the bequest. 

(f) A makes a bequest in favour of his child by a certain woman, not his 
wife. B had acquired at the date of the Will the reputation of being the 
child of A by the woman designated. B takes the legacy. 

(g) A makes a bequest in favour of his child to be bom of a woman, who 
never becomes his wife. The bequest is void. 

(h) A makes a bequest in favour of the child of which a certain woman, 
not married to him, is pregnant. The bequest is valid. 

LXXXVIII. Where a Will purports to make two bequests 

to the same person, and a question arises 

wh^re^^a^Will”purpo^^^ whether the testator intended to make 

to make two bequests to second bequest instead of or in addi- 

the same person. ^ 

tion to the first; if there is nothing in 

the Will to show what he intended, the following rules shall 

prevail in determining the construction to be put upon the 

Will 

First , — If the same specific thing is bequeathed twice to the 
same legatee in the same Will, or in the Will and again in a 
Codicil, he is entitled to receive that specific thing only. 

Second . — Where one and the same Will or one and the 
same Codicil purports to make in two places a bequest to the 
same person of the same quantity or amount of any thing, he shall 
be entitled to one such legacy only. 

TAfri— -Where two legacies of unequal amount are given 
to the same person in the same Will, or in the same Codicil, the 
legatee is entitled to both. 

Fourth . — Where two legacies, whether equal or unequal in 
amount are given to the same legatee, one by a Will and the 
other by a Codicil, or each by a different Codicil, the legatee 
is entitled to both legacies. 

Explanation. — In the four last rules, the word Will does not 
include a Codicil. 

Illustrations. 

(a) A having ten shares, and no more, in the Bank of Bengal, made his 
Will, which contains near ifs commencement the words “ I bequeath my 
ten sliares in the Bank of Bengal to B.” After other bequests, the Will 
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co&ciudes with the words and 1 bequeath my ten shares in the Bank 
of Bengal to B.” B is entitled simply to receive A’s ten shares in the 
Bank of Bengal. 

(b) A having one diamond ring which was given him by B, bequeathed 
to C the diamond ring which was given him by B. A afterwards made a Codicil 
to his Will, and thereby, after giving other legacies, he bequeathed to C 
the diamond ring which was given him by B. C can claim nothing except 
the diamond ring which was given to A by B. 

(ej A, by his Will, bequeaths to B the sum of 5,000 rupees, and 
afterwards, in the same Will, repeats the bequest in the same words. B is 
entitled to one legacy of 5,000 rupees only. 

(d) A, by his Will, bequeaths to B the sum of 5,000 rupees, and after- 
wards, by the same Will, bequeaths to B the sum of 6,000 rupees. B is 
entitled to 11,000 rupees. 

(e) A, by his Will, bequeaths to B 5,000 rupees and by a Codicil to 
the Will he bequeaths to him 5,000 rupees. B is entitled to receive 10,000 
rupees. 

(/) A, by one Codicil to his Will, bequeaths to B 5,000 rupees, and 
by another Codicil, bequeaths to him 6,000 rupees. B is entitled to receive 
1 1,000 rupees. 

(g) A, by his Will, bequeaths “ 500 rupees to B because she was his 
nurse, and in another part of the Will bequeaths 500 rupees to B “ because 
she went to England with his children.’* B is entitled to receive 1,000 
rupees. 

(h) A, by his Will, bequeaths to B the sum of 5,000 rupees, and also, 
in another part of the Will, an annuity of 400 rupees. B is entitled to both 
legacies. 

(i) A, by his will, bequeaths to B the sum of 5,000 rupees, and also 
bequeaths to him the sum of 5,000 rupees if he shall attain the age of 18. 
B is entitled absolutely to one sum of 5,000 rupees, and takes a contingent 
intei'est in another sum of 5,000 rupees. 

LXXXIX. A residuary legatee may be constituted by any 

Constitution of re- words that sliow an intention on the part 
sidnary legatee. of the testator that the person designated 

shall take the surplus or residue of his property. 

Illustrations. 

(a) A makes her Will, consisting of several testamentary papers, in one of 
which are contained the following words “ I think there will be something 
left, after all funeral expenses, &c., to give to B, now at school, towards 
equipping him to any profession he may hereafter be appointed to.” B is 
constituted residuary legatee. 
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(6) A makes his Will, with the following passage^ at the end of it:— “I 
believe there will be found sufficient in “ my banker’s bands to defray and 
discharge my debts, which “ I hereby desire B to do, and keep the residue 
for her “ own use and pleasure.” B is constituted the residuaiy legatee. 

(c) A bequeaths all his property to B, except certain stocks and funds, 
which he bequeaths to C. B is the residuary legatee. 

XC. Under a residuary bequest, the legatee is entitled to all 

, , property belonging to the testator at the 

Property to which a . ^ ^ i • i i i •, 

residuary legatee is en- time ot his ueath, ot which he has not made 

any other testamentary disposition which 
is cabable of taking effect. 


Illustration. 

A by his Will bequeaths certain legacies, one of which is void under the 
hundred and fifth Section and another lapses by the death of the lejratee. He 
bequeaths the residue of his property to B. After the date of his Will, A 
purchases a zamlndiri, which belongs to him at the time of his death. B is 
entitled to the two legacies and the zaminddri as part of the residue. 

XCI. If a legacy be given in general terms, without specify- 

Time of vesting of time when it is to be paid, the 

legacy in general terms. legatee has a vested interest in it from the 

day of the death of the testator, and if he dies without having 
received it, it shall pass to his representatives. 

XCIL If the legatee does not survive the testator, the legacy 

In what case a legacy cannot take effect, but shall lapse and form 
part of the residue of the testator’s property, 
unless it appear by the Will that the testator intended that it 
should go to some other person. In order to entitle the repre- 
sentatives of the legatee to receive the legacy, it must be proved 
that he survived the testator. 

Illustrations. 

(a) The testator bequeaths to B “ 500 rupees which B owes him.” B dies 
before the testator ,* the legacy lapses. 

(b) A bequest is made to A and his children. A dies before the testator 
or happens to be dead when the Will is made. The legacy to A and his 
children lapses. 

(c) A legacy is given to A, and in case of his dying before the testator, to 
B. A dies before the testator. The legacy goes to B. 
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(d) A sum of money is bequeathed to A for life, and after his death to B. 
A dies in the lifetime of the testator ; B survives the testator. The bequest 
to B takes effect. 

(e) A sum of money is bequeathed to A on his completing his eighteenth 
year, and in case he should die before he completes his eighteenth year, to B. 
A completes his eighteenth year, and dies in the lifetime of the testator. 
The legacy to A lapses, and the bequest to B does not take effect. 

(f) The testator and the legatee perished in the same shipwreck. There 
is no evidence to show which died first. The legacy will lapse. 


A legacy does not 
lapse if one of two joint 
legatees die before the 
testator. 

whole. 


XCIII. If a legacy be given to two 
persons jointly, and one of them die before 
the testator, the other legatee takes the 


Illustration. 


The legacy is simply to A and B. A dies before the testator. B takes 
the legacy. 

XCIV. But where a legacy is given to legatees in words 
Effect in such a case, which show that the testator intended to 

teto^teSZtthe distinct shares of it, then if any 

shares should be distinct, legatee die before the testator, so much of 

the legacy as was intended for him shall fall into the residue of 
the testator’s property. 

Illustration. 

A smn of money is bequeathed to A, B, and C to be equally divided among 
them. A dies befiire the testator. B and C shall only take so much as they 
would have had if A had survived the testator. 


XCV. Where the share that lapses is a part of the general 

When lapsed sbara residue bequeathed by the Will, that 
goes as undisposed of. share shall go as undisposed of. 

Illustration. 


The testator bequeaths the residue of his estate to A, B, and C, to be 
equally divided between them. A dies before the testator. His one-third of 
the residue goes as undisposed of. 


XCVI. Where a bequest shall have been made to any 


When a bequest to 
testator's child or lineal 
descendant does not lapse 
on his death in testator's 
lifetime. 


child or other lineal descendant of the 
testator, and the legatee shall die in the 
lifetime of the testator, but any lineal de- 
scendant of his shall survive the testator, 



ACT X.] 


GOVKRNOR GENERAL IN COUNCIL 


99 


the bequest shall not lapse, but shall take effect as if tiie death 
of the legatee had happened immediately after the death of the 
testator, unless a contrary intention shall appear by the Will. 


Illustration, 


A makes his Will, by which he bequeaths a sum of money to his son B for 
his own absolute use and benefit. B dies before A, leaving a son C who sur- 
vives A, and having made bis Will whereby he bequeaths all his property to 
his widow D. The money goes to D. 


XCVII. Where a bequest is made to one person for the 
Bequeit to A for the benefit of another, the legacy does not 
“ dSTrfSr-s lapse by the death, in the testator’s life- 
lifetime. time, of the person to whom the bequest 

is made. 


XCVII I. Where a bequest is made simply to a described 


Survivorship in case of 
bequest to a described 
class. 


class of persons, the thing bequeathed 
shall go only to such as shall be alive at 
the testator’s death. 


Exception , — If property is bequeathed to a class of persons 
described as standing in a particular degree of kindred to a 
specified individual, but their possession of it is deferred until 
a time later than the death of the testator, by reason of a prior 
bequest or otherwise, the property shall at that time go to such 
of them as shall be then alive, and to the representatives of any 
of them who have died since the death of the testator. 


Illustrations. 


(a) A bequeaths 1 ,000 rupees to “ the children of B’’ without saying 
when it is to be distributed among them. B had died previous to tl^e date 
of the Will, leaving three children, C, D, and E. E died after the date of 
the Will, but before the death of A. C and D survive A. The legacy shall 
belong to C and D, to the exclusion of the representatives of B. 

(b) A bequeaths a legacy to the children of B. At the time of the tes- 
tator’s death, B has no children. The bequest is void. 

(c) A lease for years of a bouse was bequeathed to A for his life, and after 
his decease to the children of B. At the death of the testator, B had two 
children living C and D ; and he never had any other child. Afterwards, 
during the lifetime of A, C died, leaving E his executor. D has survived A. 
D and E are jointly entitled to so much of the leasehold term as remains 
une.xpired. 
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(d) A sum of money was bequeathed to A for life, and after her decease 
to the children of B. At the death of the testator, B had two children living 
C and D, and after that event, two children, E and F, were born to B. C 
and E died in the lifetime of A, C having made a Will, E having made no 
Will. A has died, leaving D and P surviving her. The legacy is to be 
divided into four equal parts, one of which is to be paid to the executor of C, 
one to D, one to the administrator of E, and one to F. 

(e) A bequeaths one-third of his lands to B for his life, and after his 
decease to the sisters of B. At the death of the testator, B had two sisters 
living, C and D, and after that event another sister E was born. C died 
during the life of B ; D and E have survived B. One-third of A’s lands 
belongs to D, E, and the representatives of C, in equal shares. 

(/) A bequeaths 1,000 rupees to B for life, and after his death equally 
among the children of C. Up to the death of B, C had not had any child. 
The bequest after the death of B is void. 

(ff) A bequeaths 1,000 riipees to “ all the children born or to be bom” of 
B, to be divided among them at the death of C. At the death of the testa- 
tor, B has two children living, D and E. After the death of the testator, but 
in the lifetime of C, two other children, F and G, are bora to B. After the 
death of C, another child is born to B. The legacy belongs to D. E, P, and 
G, to the exclusion of the after-born child of B. 

(A) A bequeaths a fund to the children of B, to be divided among them 
when the eldest shall attain majority. At the testator’s death, B had one child 
living named C. He afterwards had two other children named D and E. 
E died, but C and D were living when C attained majority. The fund be- 
longs to C, D and the representatives of E, to the exclusion of any child who 
may be bora to B after C’s attaining majority. 


Part XII. 

Of void Bequests, 

XCI-X. Where a bequest is made to a person by a parti- 
Bequcst to a person by cular description, and there is no person 
existence at the testator’s death who 
at the testator’s death. answers the description, the bequest is 

void. 

Exception , — If property is bequeathed to a person described 
as standing in a particular degree of kindred to a specified in- 
dividual, but his possession of it is deferred Until a time later 
than the death of the testator, by reason of a prior bequest, or 
otherwise; and if a person answering the description is alive 
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at the death of the testator, or comes into existence between 
that event and such later time, the property shall, at such later 
time, go to that person, or if he be dead, to his representatives, 

IllHStrations, 

(a) A bequeaths 1,000 rupees to the eldest son ofB. At the death of 
the iestator B has no son. The bequest is void. 

(b) A bequeaths 1,000 rupees to B for life, and after his death to the 
eldest son of C. At the death of the testator, C had no son. Afterwards, 
during the life of B, a son is born to C. Upon B’s death, the legacy goes 
to C’s son. 

(c) A bequeaths 1,000 rupees to B for life, and after his death to the 
eldest son of C. At the death of the testator, C had no son ; afterwards, 
during the life of B, a son, named D, is born to C. D dies, then B dies. 
The legacy goes to the representative of D. 

(d) A bequeaths his estate of Greenacre to B for life, and at his decease 
to the eldest son of C. Up to the death of B, C has had no son. The 
bequest to C’s eldest son is void. 

(e) A bequeaths 1,000 rupees to the eldest son of C, to be paid to him 
after the death of B. At the death of the testator, C has no son, but a son 
is afterwards born to him during the life of B and is alive at B’s death. C’s 
son is entitled to the 1 ,000 rupees. 

C. Where a bequest is made to a person not in existence at 

Bequest to a person the time of the testator’s death, subject to 

tettaior-rS^subjert » bequest contained in the Will, 

to a prior bequest. the later bequest shall be void, unless it 

comprises the whole of the remaining interest of the testator in 
the thing bequeathed. 

Illustratiovs. 

(a) Property is bequeathed to A for his life, and after his death to his 
eldest son for life, and after the death of the latter to his eldest son. At the 
time of the testator’s death, A has no son. Here the bequest to A’s 
eldest son is a bequest to a person not in existence at the testator’s death. 
It is not a bequest of the whole interest that remains to the testator. The 
bequest to A’s eldest son for his life is valid. 

(5) A fund is bequeathed to A for his life, and after bis death to his 
daughters. A survives the testator. A has daughters, some of whom were 
not in existence at the testator’s death. The bequest to A’s daughters com- 
prises the whole interest that remains to the testator in the thing bequeathed. 
The bequest to A’s daughters is valid. 

‘ (c) A fund is bequeathed to A for his life, and after his death to his 
daughters, with a direction that if any of them marries under the age of 

O 



102 


THE ACTS OF THE 


[1865. 


ei^iteDi litr portioD shall be settled so that it may belong to herself for 
life, and may be divisible among her children after her death. A has no 
daughters living at the time of the testator’s death, but has daughters born 
afterwards who survive him. Here the direction for a settlement has the 
effect, in the case of each daughter who marries under eighteen, of substitut- 
ing for the absolute bequest to her a bequest to her merely for her life ; that 
is to say, a bequest to a person not in existence at the time of the testator’s 
death of something which is less than the whole interest that remains to the 
testator in the thing bequeathed. The direction to settle the fund is void. 

(d) A bequeaths a sum of money to B for life, and directs that upon the 
death of B the fund shall be settled upon his daughters, so that the portion 
of each daughter may belopg to herself for life, and may be divided among 
ber children after her death. B has no daughter living at the time of the testa- 
tor’s death. In this case the only bequest to the daughters of B is contained 
in the direction to settle the fund, and this direction amounts to a bequest, 
to persons not yet bom, of a life-interest in the fund, that is to say, of 
something which is less than the whole interest that remains to the testator 
in the thing bequeathed. The direction to settle the fund upon the daughters 
of B is void. 

01. No bequest Is valid whereby the vesting of the thing 

, bequeathed may be delayed beyond the 

Rule agamst perpe- ^ 

tttity. lifetime of one or more persons living at 

the testator’s decease, and the minority of some person who 
shall be in existence at the expiration of that period, and to 
whom, if he attains full age, the thing bequeathed is to 
belong. 


Illustrations. 

(a) A fund is bequeathed to A for his life ; and after his death to B for 
his life ; and after B’s death to such of the sons of B as shall first attain 
the age of 26. A and B survive the testator. Here the son of B who shall 
first attain the age of 25, may be a son bom after the death of the testator ; 
such son may not attain 25 until more than 18 years have elapsed from the 
death of the longer liver of A and B ; and the vesting of the fund may thus 
be delayed beyond the lifetime of A and B, and the minority of the sons of B. 
The bequest after B’s death is void. 

(b) A fund is bequeathed to A for his life, and after his death to B for 
his life, and after B’s death to such of B’s sons as shall first attain the age of 
25. B dies in the lifetime of the testator, leaving one or more sons. In this 
case the sons of B are persons living at the time of the testator’s decease, 
and the time when either of them will attain 25 necessarily falls within his 
own lifetime. The bequest is valid. 
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(c) A fund is bequeathed to A for his life, and after his death to B for his 
life, with a direction that after B’s death it shall be divided amongst such 
of B’s children as shall attain the age of 18 ; but that, if no child ofB shall 
attain that age, the fund shall go to C. Here the time for the division of the 
fund must arrive at the latest at the expiration of 18 years from the death 
of B, a person living at the testator’s decease. All the bequests are valid. 

(d) A fund is bequeathed to trustees for the benefit of the testator’s 
daughters, with a direction that if any of them marry under age, her share 
of the fund shall be settled so as to devolve after her death upon such of her 
children as shall attain the age of 18. Any daughter of the testator to 
whom the direction applies must be in existence at his decease, and any 
portion of the fund which may eventually be settled as directed must vest not 
later than 18 years from the death of the daughter whose share it was. All 
these provisions are valid. 

CII. If a bequest is made to a class of persons with re- 

Bequest to a class, gard to some of whom it is inoperative 
come under of the rules Contained in the 

Sections 100 and 101. two last preceding Sections^ or either of 

them, such bequest shall be wholly void. 

Illustrations. 

(a) A fund is bequeathed to A for life, and after his death to all his 
children who shall attain the age of 25. A survives the testator, and has 
some children living at the testator’s death. Each child of A’s living at the 
testator’s death must attain the age of 25 (if at all) within the limits allowed 
for a bequest. But A may Lave children after the testator’s decease, some of 
whom may not attain the age of 25 until more than 18 years have elapsed 
after the decease of A. The bequest to A’s children, therefore, is inoper- 
ative as to any child born after the testator’s death ; and as it is given to all 
bis children as a class, it is not good as to any division of that class, but is 
wholly void. 

(h) A fund is bequeathed to A for his life, and after his death to B, C, D, 
and all other the children of A who shall attain the age of 25. B, C, D are 
children of A living at the testator’s decease. In all other respects the case 
is the same as that supposed in Illustration (a). The mention of B, C and 
D by name does not prevent the bequest from being regarded as a bequest 
to a class, and the bequest is wholly void. 

cm. Where a bequest is void by reason of any of the 

Bequest to take effect rules contained in the three last preceding 
void^^unde”^ ten Sections, any bequest contained in the 
100 , 101 or 102. same Will, and intended to take effect 

after or upon failure of such prior bequest, is also void. 
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Illustrations. 

(a) A fund is bequeathed to A for bis life, und after his death to such of 
bis sons as shall first attain the age of 25, for his life, and after the decease of 
such son, to B. A and B survive the testator. The bequest to B is intend- 
ed to take effect after the bequest to such of the sons of A as shall first 
attain the age of 25, which bequest is void under Section 101. The bequest 
to B is void. 

(b) A fund is bequeathed to A for his life, and after his death to such of 
his sons as shall first attain the age of 25, and, if no son of A shall attain that 
age, to B. A and B survive the testator. The bequest to B is intended to 
take effect upon failure of the bequest to such of A's sons as shall first 
attain the age of 25, which bequest is vwd under Section 101. The bequest 
to B is void. 

CIV. A direction to accumulate the income arising from 

Effect of direction for ““J property shall be void ; and the pro- 
accumulation. perty shall be disposed of as if no ac- 

cumulation had been directed. 

Exception . — Where the property is immoveable, or where 
accumulation is directed to be made from the death of the 
testator, the direction shall be valid in respect only of the 
income arising from the property within one year next following 
the testator’s death ; and at the end of the year such property 
and income shall be disposed of respectively, as if the period 
during which the accumulation has been directed to be made 
had elapsed. 

Illustrations. 

(a) The Will directs that the sum of 10,000 rupees shall be invested, in 
Government securities, and the income accumulated for 20 years, and that 
the principal together with the accumulations, shall then be divided between 
A, B, and C. A, B, and C are entitled to receive the sum of 10,000 rupees 
at the end of the year from the testator’s death. 

(5) The Will directs that 10,000 rupees shall be invested, and the income 
accumulated until A shall marry, and shall then be paid to him. A is 
entitled to receive 10,000 rupees at the end of a year from the testator’s 
death. 

(c) The Will directs that the rents of the farm of SultAnpur shall be 
accumulated for ten years, and that the accumulation shall be then paid to 
the eldest son of A. At the death of the testator, A has an eldest son living, 
named B. B shall receive at the end of one year from the testator’s death 
the rents which have accrued during the year, together with any interest 
which may have been made by investing them. 
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[d) The Will directs that the rents of the farm of Sultanpnr shall be accu- 
mulated for ten years, and that the accumulations shall then be paid to the 
eldest son of A. At the death of the testator, A has no son. The bequest is 
void. 

(e) A bequeaths a sum of money to B, to be paid to him when he shall attain- 
the age of 18, and directs the interest to be accumulated till he shall arrive at 
that age. At A’s death the legacy becomes vested in B ; and so much of the 
interest as is not required for his maintenance and education is accumulated, 
not by reason of the direction contained in the Will, but in consequence of 
B's minority. 

CV. No man having a nephew or niece or any nearer rela- 
Bequest to religious or tive shall have power to bequeath any 
charitable uses. property to religious or charitable uses, 

except by a Will executed not less than twelve months before 
his death, and deposited within six months from its execution 
in some place provided by law for the safe custody of the Wills 
of living persons. 

Illmtration. 


A having a nephew makes a bequest by a Will not'cxecuted nor deposited 
as required— 

For the relief of poor people ; 

For the maintenance of sick soldiers ; 

For the erection or support of a hospital ; 

For the education and preferment of orphans ; 

For the support of scholars ; 

For the erection or support of a school ; 

For the building and repairs of a bridge ; 

For the making of roads ; 

For the erection or support of a church ; 

For the repairs of a church. 

For the benefit of ministers of religion ; 

For the formation or support of a public garden. 

All these bequests are void. 


Part XIII. 

Of the Vesting of Legacies. 

CVI. Where by the terms of a bequest the legatee is not 
entitled to immediate possession of the 

Date of vesting i i i • • 

legacy when payment or thing bequeathed, a right to receive it at 

possession postponed. proper time shall, unless a contrary 
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intention appears by the Will, become vested in the legatee on 
the testator’s death, and shall pass to the legatee's representa- 
tives if he dies before that time and without having received the 
legacy. And in such cases the legacy is from the testator’s 
death said to be vested in interest. 

Explanation . — An intention that a legacy to any person shall 
not become vested in interest in him is not to be inferred merely 
from a provision whereby the payment or possession of the 
thing bequeathed is postponed, or whereby a prior interest 
therein is bequeathed to some other person, or whereby the in- 
come arising from the fund bequeathed is directed to be accu- 
mulated until the time of payment arrives, or from a provision 
that if a particular event shall happen, the legacy shall go over 
to another person. 

Illustrations 

(a) A bequeaths to B 100 rupees, to be paid to him at the death of C. On 
A’s death the legacy becomes vested in interest in B, and if he dies before C, 
his representatives are entitled to the legacy. 

(i) A bequeaths to B 100 rupees, to be paid to him upon his attaining 
the age of 18. On A’s death the legacy becomes vested in interest in B. 

(c) A fund is bequeathed to A for life, and after his death to B. On the 
testator’s death the legacy to B becomes vested in interest in B. 

(d) A fund is bequeathed to A until B attains the age of 18, and then to 
B. The legacy to B is vested in interest from the testator’s death. 

(e) A bequeaths the whole of his property to B upon trust to pay certain 
debte out of the income, and then to make over the fund to C. At A’s death 
the gift to C becomes vested in interest in him. 

(t) A fund is bequeathed to A, B, and C in equal shares, to be paid to them 
on their attaining the age of 1 8 respectively, with a proviso that, if all of them 
die under the age of 18, the legacy shall devolve upon D. On the death of 
the testator, the shares vest in interest in A, B and C, subject to be devested 
in case A, B and C shall all die under 18, and upon the death of any of them 
( except the last survivor) under the age of 18, his vested interest passes, so 
subject, to his representatives. 

evil. A legacy bequeathed in case a specified uncertain 
event shall happen does not vest until that 
legacy is contingent upon event happens. A legacy bequeathed in 
uncertain ^ specified uncertain event shall not 

happen does not vest until the happening of 
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that event becomes impossible. In either case, until the con- 
dition has been fulfilled, the interest of the legatee is called 
contingent 

Exception , — Where a fund is bequeathed to any person upon 
his attaining a particular age, and the Will also gives to him 
absolutely the income to arise from the fund before he reaches 
that age, or directs the income, or so much of it as may be 
necessary, to be applied for his benefit; the bequest of the 
fund is not contingent 

Illustrations, 

(a) A legacy is bequeathed to D in case A, B, and C shall all die under 
the age of 18. D has a contingent interest in the legacy until A, B, and C all 
die under 18, or one of them attains that age. 

(b) A sum of money is bequeathed to A “ in case he shall attain the age of 
18,” or “ when he shall attain the age of 18.” A’s interest in the legacy is 
contingent until the condition shall be fulfilled by his attaining that age. 

(c) An estate is bequeathed to A for life, and after his death to B, if B 
shall then be living, but, if B shall not be then living, to C. A, B , and C 
survive the testator. B and C each take a contingent interest in the 
estate until the event which is to vest it in one or in the other shall have 
happened. 

(rf) An estate is bequeathed as in the case last supposed. B dies in the 
lifetime of A and C. Upon the death of B, C acquires a vested right to obtain 
possession of the estate upon A’s death. 

(c) A legacy is bequeathed to A when she shall attain the age of 1 8, or 
shall marry under that age with the consent of B, with a proviso that, if she 
shall not attain 18, or marry under that age with B’s consent, the legacy shall 
go to C. A and C each take a contingent interest in the legacy. A attains the 
age of 18. A becomes absolutely entitled to the legacy, although she may 
have married under 18 without the consent of B. 

(/) An estate is bequeathed to A until he shall marry, and after that event 
to B. B’s interest in the bequest is contingent until the condition shall be ful- 
filled by A’s marrying. 

(g) An estate is bequeathed to A until he shall take advantage of the Act 
for the relief of Insolvent Debtors, and after that event to B. B’s interest 
in the bequest is contingent until A takes advantage of the Act. 

(K) An estate is bequeathed to A if he shall pay 500 rupees to B. A’s 
interest in the bequest is contingent until he has paid 500 rupees to B. 

(t) A leaves his farm of Sultanpur Khurd to B, if B shall convey his own 
farm of Sultanpur Buzurg to C. B’s interest in the bequest is contingeDt 
until he has conveyed the latter farm to C. 

(J) A fund is bequeathed to A if B shall not marry C within five years 
after the testator’s death. A’s interest in the legacy is contingent, until the 
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condition shall be fulfilled by the expiration of the five years without B’s 
having married C, or by the occurrence, within that period, of an event 
which makes the fulfilment of the condition impossible. 

(A) A fund is bequeathed to A if B shall not make any provision for him 
by Will. The legacy is contingent until B’s death. 

(l) A bequeaths to B 500 rupees a year upon his attaining the age of 18, 
and directs that the interest, or a competent part thereof, shall be applied 
for his benefit until be reaches that age. The legacy is vested. 

(m) A bequeaths to B 500 rupees when he shall attain the age of 18, and 
directs that a certain sum, out of another fund, shall be applied for his main- 
tenance until he arrives at that age. The legacy is contingent. 

CVIII. Where a bequest is made only to such members of a 

Vestiiie of interest attained a particular 

in a bequest to such person who has not attained that 

members of a class g ^ sr 

as shall have attained age cannot have a vested interest in the 

a particular age. , 

legacy. 

Illustration. 

A fund is bequeathed to such of the children of A as shall attain the age of 
18, with a direction that, while any child of A shall be under the age of 18, 
the income of the share, to which it may be presumed he will be eventually 
entitled, shall be applied for his maintenance and education. No child of A, 
who is under the age of 18, has a vested interest in the bequest. 


Part XIV. 


Of Onerous Bequests. 


CIX. Where a 

Onerous bequest. 


bequest imposes an obligation on the 
legatee, he can take nothing by it un- 
less he accepts it fully. 


1 llusiration. 


A having shares in (X) a prosperous joint stock company, and also shares 
in (Y) a joint stock company in difficulties, in respect of which shares heavy 
calls are expected to be made, bequeaths to B all his shares in joint stock 
companies. B refuses to accept the shares in ( Y). He forfeits the shares 
in (X). 

CX. Where a Will contains two separate and independent 

bequests to the same person, the legatee 

One of two separate . ^ r 

and independent bequests is at liberty to accept one ot tiieiu and 

STthr^her refuse the other, although the former may 
wfu*ed. be beneficial and the latter onerous. 
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IlluHtraiidn. 

A having a lease for a term of years of a house at a rent which he and his 
representatives are bound to pay during the term, and which is higher than 
the house can be let for, bequeaths to B the lease and a sum of money. Bre- 
fuses to accept the lease. He shall not by this refusal forfeit the money. 

Part XV. 

Of Contingent Bequests. 

CXI. Where a legacy is given if a specified uncertain event 

shall happen, and no time is mentioned in 

Bequest contingent ^ i ^ , 

upon a specified uncertain the Will tor the occurrence ot that event, 

shooed for'Tte oMm- the legacy cannot take effect unless such 

event happens before the period when the 

fund bequeathed is payable or distributable. 

Illustrations. 

(a) A legacy is bequeathed to A, and in case ot his death, to B. If A sur- 
vives the testator the legacy to B does not take effect. 

(b) A legacy is bequeathed to A, and in case of his death without children 
to B. If A survives the testator, or dies in his lifetime leaving a child, the 
legacy to B does not take efiect. 

(c) A legacy is bequeathed to A when and if he attains the age of 18, and 
in case of his death, to B. A attains the age of 18. The legacy to B does 
not take effect. 

(d) A legacy is bequeathed to A for life, and after his death to B, and, 
“ in case of B’s death without children,” to C. The words “ in case of B’s 
death without children” are to be understood as meaning in case B shall die 
without children during the lifetime of A. 

(e) A legacy is bequeathed to A for life, and after his death to B, and, “ in 
case of B’s death,” to C. The words “in case of B’s death” are to be consider- 
ed as meaning “in case B shall die in the lifetime of A.” 

CXII. Where a bequest is made to such of certain per- 
sons as shall be surviving at some period. 

Bequest to such of cer- , , ^ i ^ i i 

tain persons as shall be but the exact period 18 not specineci, the 

to of them as shall 
be alive at the time of payment or distri- 
bution, unless a contrary intention appear by the Will. 

Illustrations. 

(a) Property is bequeathed to A and B, to be equally divided between 
them, or to the survivor of them. If both A and B survive the testator, the 

P 
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legacy is equally divided between them. If A dies before the testator, and 13 
survives the testator, it goes to B. 

(b) Property is bequeathed to A for life, and after his death to B and C, 
to be equally divided between them, or to the survivor of them. B dies dur- 
ing the life of A; C survives A. At A’s death the legacy goes to C. 

(c) Property is bequeathed to A for life, and after his death to B and C, 
or the survivor, with a direction that if B should not survive the testator, his 
children are to stand in his place. C dies during the life of the testator ; B 
survives the testator, but dies in the lifetime of A. The legacy goes to the 
representative of B. 

(d) Property is bequeathed to A for life, and after his death to B and C, 
with a direction that, in case either of them dies in the lifetime of A, the 
whole shall go to the survivor. B dies in the lifetime of A. Afterwards C 
dies in the lifetime of A. The legacy goes to the representative of C. 


Part XVI. 

Of Conditional Bequests. 

Bequest upon impos- CXIII. A bequest upon an impossible 
sibie condition. Condition is void. 


niustratioiis. 

(a) An estate is bequeathed to A on condition that he shall walk one 
hundred miles in an hour. The beejuest is void. 

(/>) A bequeaths 500 rupees to B on condition that he shall marry A’ s 
daughter. A’s daughter was dead at the date of the Will. The bequest is 
void. 

CXIV. A bequest upon a condition, the fulfilment of 

Bequest upon illegal contrary to law or to 

or immoral con ition. morality, is void. 


Illustrations. 


(a) A bequeaths 500 rupees to B on condition that he shall murder C. 
The bequest is void. 

(5) A bequeaths 5,000 rupees to his niece if she will desert her husband. 
The bequest is void. 


CXV. Where a Will imposes a condition to be fulfilled 

T? 1C1 * ^ before the legatee can take a vested inter- 

Fulfilment of condition ^ y 

precedent to the vesting est in the thing bequeathed, the condition 
of a legacy. shall be Considered to been fulfilled 

if it has been substantially complied with. 
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Illustrations, 

(a) A legacy is bequeathed to A on condition that he shall marry with 
the consent of B, C, D and E. A marries with the written consent of B. C is 
present at the marriage. D sends a present to A previous to the marriage. 

E havS been personally informed by A of his intentions, and has made no 
objection. A has fulfilled the condition. 

(h) A legacy is bequeathed to A on condition that he shall marry with 
the consent of B, C, and D. D dies. A marries with the consent of B and C. 

A has fulfilled the condition. 

(c) A legacy is bequesthed to A on condition that he shall marry with the 
consent of B, C, and D. A marries in the lifetime of B, C, and D, with the 
consent of B and C only . A has not fulfilled the condition. 

(d) A legMcy is bequeathed to A on condition that he shall marry with 
the consent of B, C, and D. A obtains the unconditional assent of B, C, and 
D to his marriage with E. Afterwards B, C, and D capriciously retract their 
consent. A marries E. A has fulfilled the condition. 

(e) A legacy is bequeathed to A on condition that he shall marry with the 
consent of B, C, and D. A marries without the consent of B, C, and D, but 
obtains their consent after the marriage. A has not fulfilled the condition. 

(/) A makes his Will, whereby he bequeaths a sum of money to B, if B 
shall marry with the consent of A’s executors. B marries during tlie lifetime 
of A, and A afterwards expresses his approbation of the marriage. A dies. 
I'he bequest to B takes efiect. 

(g) A legacy is bequeathed to A if he executes a certain document within 
a time specified in the Will. The document is executed by A within a reason- 
able time, but n(»t within the time specified in the Will. A has not perform- 
ed the condition, and is not entitled to receive the legacy. 

CXVI. Where there is a bequest to one person and a bequest of 

Bequest to A and, on s^me thing to another if the prior be- 

failure of the prior be- quest shall fail, the second betiuest shall 
quest, to B. i rr. 1 /. -1 

take enect upon the failure of the prior 
bequest, although the failure may not have occurred in the manner 
contemplated by the testator. 

Illustrations. 

(a) A bequeaths a sum of money to his own children surviving him, and, 
if they all die under 18 , to B. A dies without having ever had a child. The 
bequest to B takes effect. 

Q)) A bequeaths a sum of money to B, on condition that he shall execute 
a certain document within three months after A’s death, and if he should neg- 
lect to do so, to C. B dies in the testator’s lifetime. The bequest to C 
takes efiect. 
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CXVII. Where the Will shows an intention that the secoiul 

Case in which the bequest shall take effect only in the event 
of the first bequest failing in a particular 
tnanner, the second bequest shall not take 

effect unless the prior bequest fails in that particular manner. 

llhistration. 

A makes a bequest to his wife, but in case she should die in his lifetime, 
bequeaths to B that which he had bequeathed to her. A and his wife perish 
together, under circumstances which make it impossible to prove that she 
died before him. The bequest to B does not take effect. 

CXVIII. A bequest may be made to any person with the 
condition superadded that in case a spe- 

Bequest over, condi- * ^ ‘ 

tional upon the happen- cified uncertain event shall happen, the 

r® specmed“^Ccertai°/ thing bequeathed shall go to another per- 

son ; or, that in case a specified uncertain 

event shall not happen, the thing bequeathed shall go over to 

another person. In each case the ulterior bequest is subject to 

the rules contained in Sections 107, 108, 109, 110, 111, 112, 

113, 114, 116, 117. 

Illustrations, 

(a) A sum of money is bequeathed to A, to be paid to him at the age of 
18, and if he shall die before he attains that age, to B. A takes a vested 
interest in the legacy, subject to be devested and to go to B in case A shall 
die under 18. 

(J)) An estate is bequeathed to A with a proviso that if A shall dispute 
the competency of the testator to make a Will, the estate shall go to B. A 
disputes the competency of the testator to make a Will. The estate goes 
to B. 

(c) A sum of money is bequeathed to A for life, and after his death to B, 
but if B shall then be dead, leaving a son, such son is to stand in the place 
of B. B takes a vested interest in the legacy, subject to be devested if he 
dies leaving a son in A’s lifetime. 

(d) A sum of money is bequeathed to A and B, and if either should die 
during the life of 0, then to the survivor living at the death of C. A and B 
die before C. The gift over cannot take effect, but the representative of A 
takes one-half of the money, and the representative of B takes the other 
'lialf. 

(e) A bequeaths to B the interest of a fund for life, and directs the fund 
to be divided, at her death, equally among her three children, or such of them 
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as shall be living at her death. All the children of B die in B's lifetime. 
The bequest over cannot take effect, but the interests of the children pass 
to their representatives. 

CXIX. An ulterior bequest of the kind contemplated by 

condition must be preceding Seaion cannot take 

Strictly fulfilled. effect, unless the condition is strictly ful- 

filled. 

Illustrations, 

{a) A legacy is bequeathed to A, with a proviso that if be marries with- 
out the consent of B, C and D, the legacy shall go to E. D dies. Even if 
A marries without the consent of B and C, the gift to E does not take effect. 

(h) A legacy is bequeathed to A, with a proviso that if he marries without 
tke consent of B, the legacy shall go to C. A marries with the consent of 
B. He afterwards becomes a widower and marries again without the consent 
of B. The bequest to C does not take effect. 

(c) A legacy is bequeathed to A, to be paid at 1 8, or marriage, with a 
proviso that if A dies under 18, or marries without the consent of B, the le- 
gacy shall go to C. A marries under 18, without the consent of B. The 
bequest to C takes effect. 

CXX. If the ulterior bequest be not 

aff‘2*t(Mrby im^lidity of Valid, the original bequest is not affected 
second. 

, Illustrations. 


(a) An estate is bequeathed to A for his life, with a condition superadded 
^hat if he shall not on a given day walk 100 miles in an hour, the estate shall 
go to B. The condition being void, A retains his estate as if no condition 
had been inserted in the Will. 

(J) An estate is bequeathed to A for her life, and of she do not desert her 
husband, to B. A is entitled to the estate during her life as if no condition 


had been inserted in the Will. 

(c) An estate is bequeathed to A for life, and, if he marries, to the eldest 
son ofB for life. B, at the date of the testator’s death, had not had a son. 
The bequest over is void under Section 92, and A is entitled to the estate 


during his life. 

OXXl. A bequest may be made with the condition su- 

Bequest conditioned peradded that it shall cease to have effect 

Sct'in»seTs{S in case a specified uncertain event shall 

uncertain event shall hap- UayDen Of in case a specified uncertain 
pen or not happen. » 

event shall not happen. 
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Illustrations, 

(«) An estate is bequeathed to A for his life, with a proviso that in case 
he shall cut down a certain wood, the bequest shall cease to have any effect. 
A cuts down the wood ; he loses his life- interest in the estate. 

{J}) An estate is bequeathed to A, provided that if he marries under the 
age of 25 without the consent of the executors named in the Will, the estate 
shall cease to belong to him. A marries under 25 without the consent of 
the executors. The estate ceases to belong to him. 

(c) An estate is bequeathed to A, provided that if he shall not go to 
England within three years after the testator^s death, his interest in the estate 
shall cease. A does not go to England within the time prescribed. His 
interest in the estate ceases. 

(d) An estate is bequeathed to A, with a proviso that if she becomes a 
Nun she shall cease to have any interest in the estate. A becomes a Nun. 
She loses her interest under the Will. 

(c) A fund is bequeathed to A for life, and after his death to B, if B shall 
be then living, with a proviso that if B shall become a Nun, the bequest to 
her shall cease to have any effect. B becomes a Nun in the lifetime of A. 
She thereby loses her contingent interest in the fund. 

CXXII, In order that a condition that a bequest shall 

^ ^ cease to have effect may be valid, it is ne- 

not be invalid under Sec- cessary that the event to which it relates 
’ be one which could legally constitute the 

condition of a bequest as comtemplated by the one hundred and 
seventh Section. 

CXXIII. Where a bequest is made with a condition super- 
added that unless the legatee shall per- 
form a certain act, the subject-matter of 
the bequest shall go to another person, or 
the bequest shall cease to have effect ; but 
no time is specified for the performance of 
the act; if the legatee takes any step 
which renders impossible or indefinitely postpones the perform- 
ance of the act required, the legacy shall go as if the legatee 
had died without performing such act. 

Illustrations, 

(a) A bequest is made to A with a proviso that unless he enters the army 
the legacy shall go over to B. A takes holy orders, and thereby renders it 


Result of legatee ren- 
dering impossible or in- 
definitely postponing an 
act for which no time is 
specified and on the non- 
performance of which 
the subject-matter is to 
go over. 
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impossible that he should fulfil the condition. B is entitled to receive the 
legacy. 

(6) A bequest is made to A with a proviso that it shall cease to have any 
effect if he does not marry B’s daughter. A marries a stranger, and thereby 
indefinitely postpones the fulfilment of the condition. The bequest ceases to 
have effect. 


CXXIV. Where the Will requires an act to be performed 
Performanco of coii- by the legatee within a specified time, 

dition, precedent or sub- either as a Condition to be fulfilled before 
sequent within specitied 

time. the legacy is enjoyed, or as a condition 

upon the non-fulfilment of which the subject-matter of 
the bequest is to go over to another person, or the be- 
quest is to cease to have effect ; the act must be performed 
within the time specified, unless the performance of it be 
Further time allowed prevented by fraud, in which case such 
IE case of fraud. further time shall be allowed as shall be 

requisite to make up for the delay caused by such fraud. 


Paut XVII. 


Of Bequests loith Directions as to Application or Enjot/rnent, 


eXXV. Where a fund is bequeathed absolutely to or for 
Direction that funds the benefit of any person, but the Will con- 


bc employed in a particu- 
lar manner lollowiiig an 


tains a direction that it shall be applied or 


absolute bequest oi the enioyed in a particular manner, the legatee 
same to or for the bene- ^ ^ ^ ^ 

fit of any person. shall be entitled to receive the fund as if 


the Will had contained no such direction. 


Illustration. 


A sum of money is bequeathed towards purchasing a country residence for 
A, or to purchase an annuity fur A, or to purchase a commission in the Army 
for A, or to place A in any business. A chooses to receive the legacy in 
money. He is entitled to do so. 

CXXVI. Where a testator absolutely bequeaths a fund, so 

Direction that a mode as to sever it from his own estate, but 

b'r^re^ directs that the mode of enjoyment of it 

tricted to secure a speci- ^ legatee shall be restricted so as to 

hed beneht for the lega- ^ . 

tee. secure a specified benefit for the legatee ; 

if that benefit cannot be obtained for the legatee, the fund 
belongs to him as if the Will had contained no such direction. 
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Illustrations, 


(a) A bequeaths the residue of his property to be divided equally among 
his daughters, and directs that the shares of the daughters shall be settled 
upon themselves respectively for life, and be paid to thefr chfldren after their 
death. All the daughters die unmarried^ the representatives of each 
daughter are entitled to her share of the residue. 

[b) A directs his trustees to raise a sum of money lor his daughter, and 
he then directs that they shall invest the fund, and pay the income arising 
from it to her during her life, and divide the principal among her children 
after her death. The daughter dies without having ever had a child. Her 
representatives are entitled to the fund. 


CXXVII. Where a testator does not absolutely bequeath a 
Bequest of a fund for fund, SO as to sever it from his own estate, 
but gives it for certain purposes, and part 
of those purposes cannot be fulfilled, the 
fund, or so much of it as has not been exhausted upon the ob- 
jects contemplated by the Will, remains a part of the estate of 
the testator. 


certain purposes, some 
of which cannot be ful- 
filled. 


Illustrations. 

(а) A directs that his trustees shall invest a sum of money in a particular 
way, and shall pay the interest to his son for life, and at his death shall divide 
the principal among his children ; the son dies without having ever had a child. 
The fund, after the son’s death, belongs to the estate of the testator. 

(б) A bequeaths the residue of his estate to be divided equally among his 
daughters, with a direction that they are to have the interest only during 
their lives, and that at their decease the fund shall go to their children. The 
daughters have no children. The fund belongs to the estate of the testator. 


Part XVIII. 


CXXVIII. 


Legatee named as exe- 
cutor cannot take unless 
he shews intention to act 
as executor. 


Of Bequests to an Executor, 

If a legacy is bequeathed to a person who is 
named an executor of the Will, he shall 
not take the legacy unless he proves the 
Will or otherwise manifests an intention 
to act as executor. 

Illustration, 


A legacy is given to A, who is named an executor. A orders the funeral 
according to the directions contained in the Will, and dies a few da}^ after 
the testator, without having proved the Will. A has manifested an intention 
to act as executor. 
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Pabt XIX. 

Of Specific Legacies. 

CXXIX. Where a testator bequeaths to any person a speci- 
Specific legacy de- of his property, which is distin- 

guished from all other parts of his proper- 
ty, the legacy is said to be specific. 

Illustrations^ 

(«) A bequeaths to B — 

“ The diamond ring presented to him by G.” 

“ Ills gold chain.” 

“ A certain bale of wool.” 

“ A certain piece of cloth.” 

“ All his household goods, which shall be in or about his dwelling-house 
in M Street, in Calcutta, at the time of his death.” 

“ The sum of 1,000 rupees in a certain chest.” 

“ The debt which B owes him.” 

“ All his bills, bonds, and securities belonging to him, lying in his lodgings 
in Calcutta.” 

“ All his furniture in his house in Calcutta.” 

“ All his goods on board a certain ship then lying in the Kiver Jlooglily. ” 
“ 2,000 rupees which he has in the hands of C ” 

“ The money due to him on the bond of D.” 

“ Ilis mortgage on the Bampore Factory.” 

“ One-half of the money owing to him on his mortgage of Kampore 
Factory.” 

“ 1,000 rupees, being part of a debt due to him from C.” 

“ His capital Stock of 1,000^. in East India Stock.” 

“ llis promissory notes of the Government of India, for 10,000 rupees in 
their 4 per cent, loan.” 

“ All such sums of money as his executors may, after his death, receive 
in respect of the debt due to him from the insolvent firm of D and Company.” 

“ All the wine which he may have in his cellar at the time of his death.” 

“ Such of his horses as B may select.” 

“ All his shares in the Bank of Bengal.” 

“ All the shares in the Bank of Bengal which he may possess at the time 
of his death.” 

“ All the money which he has in tho5J per cent, loan of the Government 
of India.” 

“ All the Government securities he shall be entitled to at the time of 
his decease.” 

Each of these legacies is specific. 

Q 
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(b) A having Government promissory notes for 10,000 rupees, bequeaths 
to bis executors “ Government promissory notes for 10,000 rupees, in trust to 
sell” for the benefit of B. 

The legacy is specific. 

(c) A having property at Benares, and also in other places, bequeaths to 
B all his property at Benares. 

The legacy is specific. 

{d) A bequeaths to B — 

His house in Calcutta. 

His zamfnd^ri of Rampore. 

His taluk of Rdmnagar. 

His lease of the Indigo factory of Sulkea. 

An annuity of 500 rupees out of the rents of his zamind^ri of W. 

A directs his zammddri of X to be sold, and the proceeds to be in- 
vested for the benefit of B* 

Each of these bequests is specific. 

(e) A by his Will charges his zamindari of Y with an annuity of 1,000 
rupees to C during his life, and subject to this charge be bequeaths the 
zamindAri to D. Each of these bequests is specific. 

(f) A bequeaths a sum of money to buy a house in Calcutta for B. 

To buy an estate in Zillah Fureedpore for B. 

To buy a diamond ring for B. 

To buy a horse for B. 

To be invested in shares in the Bank of Bengal for B. 

To be invested in Government securities for B. 

A bequeaths to B — 

“ A diamond ring.” 

“ A horse.” 

“ 10,000 rupees worth of Government securities.” 

“ An annuity of 500 rupees.” 

“ 2,000 rupees, to be paid in cash.” 

“ So much money as will produce 5,000 rupees 4 per cent. 
Government securities.” 

These bequests are not specific. 

(g) A, having property in England and property in India, bequeaths a 
legacy to B, and directs that it shall be paid out of the property which he 
may leave in India. He also bequeaths a legacy to C, and directs that it 
shall be paid out of the property which he may leave in England. 

Xo one of these legacies is specific. 


eXXX. Where a sum certain is bequeathed, the legacy 


Bequest of a sum cer- 
tain wliere tha stocks, &c. 
in which it is invested are 
described. 


is not specific merely because the stocks, 
funds, or securities in which it is invest- 
ed are described in the Will. 
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llliLstration, 

A bequeaths to B — 

“ 10,000 rupees of his funded property.’’ 

“ 10,000 rupees of his property now invested in Shares of the East 
Indian Railway Company.” 

“ 10,000 rupees, at present secured by mortgage of Rampore Factory.” 
No one of these legacies is specific. 

CXXXI. Where a bequest is made in general terms, of a 

Bequest of stock certain amount of any kind of stock, the 

where the testator had i • . •/» r r .i 

at the date of his Will IS not Specific merely because the 

an equal or greater testator was at the date of his Will possess- 
amount of stock of the ^ 

same kind. ed of stock of the specified kind, to an 

equal or greater amount than the amount bequeathed. 

Illustration. 


A bequeaths to B 5,000 rupees five per cent. Government securities. A 
had at the date of the Will five per cent. Government securities for 5,000 
rupees. 

The legacy is not specific. 


CXXXII. A money legacy is not specific merely be- 


Bequest of money 
where it is not to be 
paid until some part 
of the testator’s pro- 
perty shall have been 
disposed of in a certain 
way. 


cause the Will directs its payment to 
be postponed until some part of the 
property of the testator shall have been 
reduced to a certain form, or remitted 
to a certain place. 


Illustration. 


A bequeaths to B 10,000 rupees, and directs that this legacy shall be paid 
as soon as A’s property in India shall be realized in England. 

The legacy is not specific. 


CXXXIII. Where a Will contains a bequest of the residue 
of the testator’s property along with an 

arSrare nTT“‘be enumeration of some items of property 
deemed to be specifically previously bequeathed, the articles 

enumerated shall not be deemed to be 


bequeathed. 


specifically bequeathed. 

CXXXIV. Where property is specifically bequeathed 
to two or more persons in succession, 

^p^firbtquest trsev’eral it shall be retained in the form in which 
persons in succession. testator left it, although it may be of 

such a nature that its value is continually decreasing. 
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lllitatrations. 

(a) A having a lease of a house for a terra of years, 15 of which were 
unexpirod at the time of his death, has bequeathed the lease to B for his life, 
and after B’s death to C. B is to enjoy the property as A left it, although 
if B lives for 15 years, C can take nothing under the bequest. 

(b) A having an annuity during the life of B, bequeaths it to C for his 
life, and after C’s death to D. C is to enjoy the annuity as A left it, al- 
though, if B dies before D, D can take nothing under the bequest. 

CXXXV. Where property comprised in a bequest to two 

or more persons in succession, is not spe- 

of proceeds of property cifically bequeathed, it shall in the absence 
bequeathed to two or ^ i* x i u 

more persons in succes- ^^7 direction to the contrary be sold, 

and the proceeds of the sale shall be in- 
vested in such securities as the High Court may, by any general 
rule to be made from time to time, authorize or direct, and the 
fund thus constituted shall be enjoyed by the successive legatees 
according to the terms of the Will. 

Illustration, 

A, having a lease for a term of' years, bequeaths “ all his property” to B 
for life, and after B’s death, to C. The lease must be sold, and the proceeds 
invested as stated in the text, and the annual income arising from the fund 
is to be paid to B for life. At B’s death the capital of the fund is to be paid 
to C. 

CXXXVI. If there be a deficiency 

Where there is a elefi- . , 

eiency of assets to pay 01 assets to pay legacies, a specinc legacy 

not^'Se tr not Jiable to abate %yith the general 
general legacies. legacies. 

Part XX. 

Of Demonstrative Legacies. 

CXXXVIL Where a testator bequeaths a certain sum of 

Demonstrative legacy money or a certain quantity of any other 
defined. Commodity, and refers to a particular fund 

or stock so as to constitute the same the primary fund or stock 
out of which payment is to be made, the legacy is said to be 
demonstrative. 

Explanation . — The distinction between a specific legacy and 
a demonstrative legacy consists in this, that where specified 
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property ia given to the legatee, the legacy is specific ; where 
the legacy ia directed to be paid out of specified property, it is 
demonstrative. 

Illustrations. 

(a) A bequeaths to B 1,000 rupees, being part of a debt due to him from 
W. He also bequeaths to C 1,000 rupees to be paid out of the debt due to 
him from W. The legacy to B is specific ; the legacy to C is demonstrative. 

(h) A bequeaths to B “ ten bushels of the corn which shall grow in his 
iield of Grcenacre.” 

“ 80 chests of the Indigo which shall be made at his factory of Rampore.” 

“ 10,000 rupees out of his five per cent, promissory notes of the Govern- 
ment of India.” 

An annuity of 500 rupees “ from his funded property.” 

“ 1,000 rupees out of the sum of 2,000 rupees due to him by C.” 

A bequeaths to B an annuity, and directs it to be paid out of the rents 
arising from his taluk of Ramnagar. 

A bequeaths to B “ 10,000 rupees out of his estate at Ramnagar,” or 
charges it on his estate at Ramnagar. 

“ 10,000 rupees, being his share of the capital embarked in a certain busi- 
ness.” 

Each of these bequests is demonstrative. 

CXXXVIIL Where a portion of a fund is specifically 
bequeathed and a legacy is directed to be 

Order of payment / . r .n r ^ .n 

when legacy is directed paid out ot the same lunci, the portion 

the^nbjert of*a”^pccific specifically bequeathed shall first be paid 

to the legatee, and the demonstrative 

legacy shall be paid out of the residue of the fund, and so far as 
the residue shall be deficient, out of the general assets of the 
testator. 

Illustration. 

A bequeaths to B 1,000 rupees, being part of a debt due to him from W. 
He also bequeaths to C 1,000 rupees to be paid out of the debt clue to him 
from W. The debt due to A from W is only 1,500 rupees ; of these 1,500 
rupees, 1,000 rupees belong to B, and 500 rupees are to be paid to C, C 
is also to receive 500 rupees out of the general assets of the testator. 

Part XXI. 

Of Ademption of Legacies. 

CXXXIX. If anything which has been specifically be- 
queathed does not belong to the testator 

Ademption explained. , . i i i 

at the time oi his death, or has been con- 
verted into property of a different kind, the legacy Is adeemed ; 
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that is, it cannot take effect by reason of the subject-matter 
having been withdrawn from the operation of the Will. 

Illustrations. 

{a) A bequeaths to 13 — 

“ The diamond ring presented to him by C. ” 

“ His gold chain.” 

A certain bale of wool.” 

“ A certain piece of cloth.” 

All his household goods which shall be in or about his dwelling- 
house in M Street, in Calcutta, at. the time of his death.” 

A, in his lifetime, 

Sells or gives away the ring. 

Converts the chain into a cup. 

Converts the wool into cloth. 

Makes the cloth into a garment. 

Takes another house into which he removes all his goods. 

Each of these legacies is adeemed. 

(J) A bequeaths to B — 

“The sum of 1,000 rupees in a certain chest.” 

“ All the horses in his stable.” 

At the death of A, no money is found in the chest, and no horses in the 
stable. 

The legacies are adeemed. 

(c) A bequeaths to B certain bales of goods. A takes the goods with 
him on a voyage. The ship and goods are lost at sea, and A is drowned. 

The legacy is adeemed 

CXL. A demonstrative legacy is not adeemed by reason 

Non-ademption of de- that the property on which it is charged 

monstrative legacy. by the Will does not exist at the time of 

the death of the testator, or has been converted into property of 
a different kind ; but it shall in such case be paid out of the 
general assets of the testator. 

CXLL Where the thing specifically bequeathed is the 
right to receive something of value 

beierof right *to“rc“ ^0™ third party, and the testator 

ceive something from himself receives it, the bequest is 
a third party. 

adeemed. 

Illustrations. 

(«) A bequeaths to B — 

“ The debt which C owes him.” 

“ 2,000 rupees which he has in the hands of D.” 

“The money due to him on the bond ofE.” 

“ His mortgage on the Rampore Factory.” 
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All these debts are extinguished in A’s lifetime, some with and some 
without his consent. 

All the legacies are adeemed. 

(b) A bequeaths to B — 

“ His interest in certain policies of life assurance.” 

A in his lifetime receives the amount of the policies. The legacy is 
adeemed. 


CXLII. The receipt by the testator of a part of an 
entire thing specifically bequeathed 
by^teXK feceiprof shall Operate as an ademption of the 
legacy to the extent of the sum 
received. 


cifically bequeathed . 


SO 


lUustraiion. 


A bequeaths to B “ the debt due to him by C.” The debt amounts to 
10,000 rupees. C pays to A 5,000 rupees, the one-half of the debt. The 
legacy is revoked by ademption, so far as regards the 5,000 rupees received 
by A. 


CXLIII. If a portion of an entire fund or stock be specific- 


Ademption pro tanto 
by testator’s receipt of 
portion of an entire fund 
of which a portion has 
been specifically be- 
queathed. 


ally bequeathed, the receipt by the testator 
of a portion of the fund or stock shall 
operate as an ademption only to the extent 
of the amount so received ; and the residue 


of the fund or stock shall be applicable to the discharge of the 
specific legacy. 

Illustration. 


A bequeaths to B one-half of the sum of 10,000 rupees due to him from 
W. A in his lifetime receives 6,000 rupees, part of the 10,000 rupees. The 
4,000 rupees which are due from W to A at the time of his death belong to 
B under the specific bequest. 

CXLI V. Where a portion of a fund is specifically bequeathed 
to one legatee, and a legacy charged on 
the same fund is bequeathed to another 
legatee ; if the testator receives a portion 
of that fund, and the remainder of the 
fund is insufficient to pay both the specific 
and the demonstrative legacy, the specific 
legacy shall be paid first, and the residue 
(if any) of the fund shall be applied so far 
as it will extend in payment of the demonstrative legacy, and 


Order of payment 
where a portion of a 
fund is specifically be- 
queathed to one legatee, 
and a legacy charged on 
the feame fund to another, 
and the testator having 
received a portion of that 
fund, the remainder is 
insufficient to pay both 
legacies. 
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the rest of the demonstrative legacy shall be paid out of the 
seneral assets of the testator. 


Illustration. 


A bequeaths to B 1 »000 rupees, part of the debt of 2,000 rupees due to him 
from W. He also bequeaths to C 1,000 rupees to be paid out of the debt due 
to him from W. A afterwards receives 500 rupees, part of that debt, and dies 
leaving only 1,500 rupees due to him from W. Of these 1,500 rupees, 1,000 
rupees belong to B, and 500 rupees are to be paid to C. C is also to receive 
500 rupees out of the general assets of the testator. 

Ademption where CXLV. Where stock which has been 

quethed!^ dcornlrt exisi specifically bequeathed does not exist at the 
at testator’s death. testator’s death, the legacy is adeemed. 

Illmtratior) . 

A bequeaths to B — 

“ His capital stock of 1,OOOZ. in East India Stock,” 

“ His promissory notes of the Government of India for 10,000 rupees in 
their 4 per cent, loan.” 

A sells the stock and the notes. 

The legacies are adeemed. 

CXLVI. Where stock which has been specifically be- 
queathed, does only in part exist at the 
testator’s death, the legacy is adeemed so 
far as regards that part of the stock which 
has ceased to exist. 


Ademption pro tanto 
where stock, specifically 
beciueathed, exists in 
part only at testator’s 
death. 


Illustratiov . 


A bequeaths to B — 

“ His 10,000 rupees in the 5| per cent, loan of the Government of India.” 
A sells one-half of his 10,000 rupees in the loan in question. 

One-half of the legacy is adeemed. 


CXLVII. A specific bequest of goods under a description 


Non -ademption of 

specific bequest of goods 
described as connected 
with a certain place by 
reason of removal. 


connecting them with a certain place, is 
not adeemed by reason that they have 
been removed from such place from any 
temporary cause, or by fraud, or without 


the knowledge or sanction of the testator. 


Illustrations. 


A bequeaths to B “ all his household goods which shall be in or about his 
dwelling-house in Calcutta at the time of his death.” The goods are removed 
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from the bouse to save them brom fire. A dies before they are brought baok. 

A bequeaths to B ‘‘all his household goods which shall be in or about his 
dwelling-house in Calcutta at the time of his death.” During A’s absence 
upon a journey, the whole of the goods are removed from the house. A dies 
without having sanctioned their removal. 

Neither of these legacies is adeemed. 


CXLVIII. The removal of the thing bequeathed, from the 


When removal of 
thing bequeathed does 
not constitute ademp- 
tion. 


place in which it is stated in the Will to 
be situated, does not constitute an ademp- 
tion, where the place is only referred to 


in order to complete the description of what the testator meant 
to bequeath. 


Illustrations. 


A bequeaths to B all the bills, bonds, and other securities for money 
belonging to him then lying in his lodgings in Calcutta. At the time of his 
death, these effects had been removed from his lodgings in Calcutta. 

A bequeaths to B all his furniture then in his house in Calcutta. The 
testator has a house at Calcutta and another at Chinsurah, in which he lives 
alternately, being possessed of one set of furniture only, which he removes 
with himself to each house. At the time of his death, the furniture is in 
the house at Chinsurah. 

A bequeaths to B all his goods on board a certain ship then lying in the 
River Hoogbly. The goods are removed by A’s directions to a warehouse, 
in which they remain at the time of A’s death. 

No one of these legacies is revoked by ademption. 


CXLIX. Where the thing bequeathed is not the right to 


When the thing be- 
queathed is a valuable 
to be received by the 
testator from a third 
person ; and the testa- 
tor himself, or his repre- 
sentative, receives it. 


receive something of value from a third 
person, but the money or other commo- 
dity which shall be received from the 
third person by the testator himself or by 
his representatives, the receipt of such 


sum of money or other commodity by the testator shall not 


constitute an ademption ; but if he mixes it up with the general 


mass of his property, the legacy is adeemed. 


Illustration. 


A bequeaths to B whatever sum may be received from his claim on C. A 
receives the whole of his claim on C, and sets it apart from the general mass 
of his property, the legacy is not adeemed. 


R 
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CL. Where a thing specifically bequeathed undergoes a 
change between the date of the Will and 

Change by operation 

of law of subject of the testator’s death, and the change takes 
specific bequest between , t ,. - , ° , 

date of Will and testa- place by operation of law, or in the 

tor’s death. course of execution of the provisions of 

any legal instrument under which the thing bequeathed was held, 

the legacy is not adeemed by reason of such change. 


Illustrations, 

A bequeaths to B “ all the money which he has in the 5| per cent, loan of 
the Government of India.” 

The securities for the 6\ pCr cent, loan are converted during A’s lifetime 
into 5 per cent, stock. 

A bequeaths to B the sum of 2,000/., invested in Consols in the names of 
trustees tor A. 

The sum of 2,000/. is transferred by the trustees into A’s own name. 

A bequeaths to B the sum of 10,000 rupees in promissory notes of the 
Government of India which he has power, under his marriage settlement, to 
dispose of by Will. Afterwards, in A’s lifetime, the fund is converted into 
Consols by virtue of an authority contained in the settlement. 

No one of these legacies has been adeemed. 

CLL Where a thing specifically bequeathed undergoes 
a change between the date of the Will 

Change of subject ° 

without testator’s know- and the testator’s death, and the change 
takes place without the knowledge or 
sanction of the testator, the legacy is not adeemed. 

Illustration. 

A bequeaths to B “ all his 3 per cent. Consols.” The Consols are, without 
A’s knowledge, sold by his agent, and the proceeds converted into East India 
Stock. This legacy is not adeemed, 

CLII. Where stock which has been specifically bequeath- 

„ , . ed is lent to a third party on condition 

Stock specifically be- ^ . 

queathed, lent to a that it shall be replaced, and it is 
third party on con- j* i i • j. 

dition that it sliall he re- replaced accordingly, the legacy is not 

adeemed. 

CLIII. Where stock specifically bequeathed is sold, and 
Stock specifically be- an equal quantity of the same stock is 
tloaS/to afterwards purchased and belongs to the 
the testator at his death, testator at his death, the legacy is nol 

adeemed. 
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Part XXIL 

Of the Payment of Liabilities in respect of the Subject of a 

Bequest. 

CLIV. Where property specifically bequeathed is subject 

„ , at the death of the testator to any pledge. 

Non-liability of execu- . / r o 

tor to exonerate specific lien, or incumbrance, created by the tes- 

legatees. tator himself or by any person under 

whom he claims ; then, unless a contrary Intention appears by 

the Will, the legatee, if he accepts the bequest, shall accept it 

subject to such pledge or incumbrance, and shall (as between 

himself and the testator’s estate) be liable to make good the 

amount of such pledge or incumbrance. A contrary intention 

shall not be inferred from any direction which the Will may 

contain for the payment of the testator’s debts generally. 

Explanation.— K payment in the nature of land- 

revenue or in the nature of rent is not such an incumbrance as 
is contemplated by this Section. 

Illustrations. 

(a) A bequeaths to B the diamond ring given him by C. At A’s death 
the ring is held in pawn by D, to whom it has been pledged by A. It is the 
duty of A’s executors, if the state of the testator’s assets will allow them, to 
allow B to redeem the ring. 

(b) A bequeaths to B a zaniindari, which at A’s death is subject to a 
mortgage for 10,000 rupees and the whole of the principal sum, together with 
interest to the amount of 1,000 rupees, is due at A’s death. B, if he accepts 
the bequest, accepts it subject to this charge, and is liable, as between himself 
and A’s estate, to pay the sum of 11,000 rupees thus due. 

CLV. Where any thing is to be done to complete 

Completion of testa- the testator’s title to the thing bequeath- 
Julhedto*^ ed, it is to be done at the cost of the 

his estate. testator’s estate. 

Illustrations. 

(a) A having contracted in general terms for the purchase of a piece of 
land at a certain price, bequeaths it to B, and dies before he has paid the 
purchase-money. The purchase -money must be made good out of A’s assets. 

(1) A having contracted for the purchase of a piece of land for a certain 
sum of money, one-half of which is to be paid down, and the other half 
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«ecured by mortgage of the land, bequeaths it to B, and dies before he has 
paid or secured any part of the purchase-money. One-half of the purchase- 
money must be paid out of A’s assets. 

CL VI. Where there is a bequest of any interest in im- 

Exoneration of lega- “o^^able property, in respect of which 

tee’s immoveable pro- payment in the nature of land revenue or 
perty for which land-re- • .i. x i i i - 

venue or rent is payable the nature oi rent has to be made peri- 

periodically. odically, the estate of the testator shall 

(as between such estate and the legatee) make good such pay- 
ments or a proportion of them up to the day of his death. 

lllufttration. 

A bequeaths to B a house, in respect of which 365 rupees are payable 
annually by way of rent. A pays his rent at the usual time, and dies 25 days 
after. A’s estate shall make good 25 rupees in respect of the rent. 

CLVII. In the absence of any direction in the Will, where 

^ . there is a specific bequest of stock in a 

Exoneration of speci- i 

fic legatee’s stock in a Joint btock Company, if any call or 

Joint Stock Company. other payment is due from the testator 

at the time of his death in respect of such stock, such call or 
payment shall, as between the testator’s estate and the legatee, 
be borne by such estate ; but if any call or other payment shall, 
after the testator s death, become due in respect of such stock, 
the same shall, as between the testator’s estate and the legatee, 
be borne by the legatee if he accept the bequest. 

Illustrations. 

(a) A bequeathed to B his shares in a certain railway. At A’s death 
there was due from him the sum of 51. in respect of each share, being the 
amount of a call which had been duly made, and the sum of 5s. in respect of 
each share, being the amount of interest which had accrued due in respect of 
the call. These payments must be borne by A’s estate. 

(5) A has agreed to take 50 shares in an intended Joint Stock Company, 
and has contracted to pay up 51. in respect of each share, which sum must be 
paid before his title to the shares can be completed. A bequeaths these 
shares to B. The estate of A must make good the payments which were 
necessary to complete A’s title. 

(c) A bequeaths to B his shares in a certain railway. B accepts the legacy. 
After A’s death, a call is made in respect of the shares. B must pay the call. 

(d) A bequeaths to B his shares in a Joint Stock Company. B accepts 
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the bequest. Afterwards the affairs of the Company are wound up, and e^u;h 
shareholder is called upon for contribution. The amount of the contribution 
must be borne by the legatee. 

(e) A is the owner of ten shares in a Railway Company. At a meeting 
held during his lifetime a call is made of 3L per share, payable by three instal- 
ments. A bequeaths his shares to B, and dies between the day fixed for the 
payment of the first and the day fixed for the payment of the second instal- 
ment, and without having paid the first instalment. A^s estate must pay the 
first instalment, and B, if he accepts the legacy, must pay the remaining 
instalments. 


Part XXIII. 

Of Bequests of Things described in general Terms» 
CLVIII. If there be a bequest of something described in 

Bequest of thing de- general terms, the executor must purchase 
scribed m general terms, legatee what may reasonably be 

considered to answer the description. 

, Illustrations, 

(a) A bequeaths to B a pair of carriage horses, or a diamond ring. The 
executor must provide the legatee with such articles, if the state of the assets 
will allow it. 

(3) A bequeaths to B “ his pair of carriage horses.’* A had no carriage 
horses at the time of his death. The legacy fails. 


Part XXIV. 

Of Bequests of the Interest or Produce of a Fund, 

CLIX. Where the interest or produce of a fund is bequeathed 

Bequest of the interest ^ny person, and the Will affords no 
or produce of a fund. indication of an intention that the enjoy- 
ment of the bequest should be of limited duration, the principal 
as well as the interest shall belong to the legatee. 

Illustrations. 

(а) A bequeaths to B the interest of his 5 per cent, promissory notes of 
the Government of India. There is no other clause in the Will affecting 
those securities. B is entitled to A’s 5 per cent, promissoiy notes of the 
Government of India. 

(б) A bequeaths the interest of his per cent, promissory notes of the 

Government of India to B for his life, and after his death to 0. B is entitled 
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to the interest of the notes during his life, and C is entitled to the notes upon 
B’s death. 

(c) A bequeaths to B the rents of his lands > at X. B is entitled to the 
lands. 


Part XXV. 


Of Bequests of Annuities^ 

CLX. Where an annuity is created by Will, the legatee is 

Afnnity created bj 

Will is payable for life unless a contrary intention appears by the 
only, unless a contrary i , . , , t • » 

intention appeai-s by the Will. And this rule shall not be varied 

by the circumstance that the annuity is 

directed to be paid out of the property generally, or that a sum 

of money is bequeathed to be invested in the purchase of it. 

Illustrations. 


(a) A bequeaths to B 500 rupees a year. B is entitled during his life to 
receive the annual sum of 500 rupees. 

(5) A bequeaths to B the sum of 500 rupees monthly. B is entitled during 
his life to receive the sum of 500 rupees every month. 

(c) A bequeaths an annuity of 500 rupees to B for life, and on B’s death 
to C. B is entitled to an annuity of 500 rupees during his life. C, if he sur- 
vives B, is entitled to an annuity of 500 rupees from B’s death until his own 
death. 


CLXI. Where the Will directs that an annuity shall be 
Period of vesting where provided for any person out of the proceeds 


Will directs that an an- 
nuity be provided out of 
the proceeds of property, 
or out of property gener- 
ally, or where money is 
bequeathed to be invested 
in the purchase of an 
annuity. 


of property, or out of property generally, 
or where money is bequeathed to be in- 
vested in the purchase of an annuity for 
any person, on the testator’s death the 
legacy vests in interest in the legatee, and 


he is entitled at his option to have an annuity purchased for him, 


or to receive the money appropriated for that purpose by the 


Will. 


Illustrations. 


(a) A by his Will directs that his executors shall out of his property pur- 
chase an annuity of 1,000 rupees for B. B is entitled at his option to have 
an annuity of 1,000 rupees for his life purchased for him, or to receive such a 
sum as will be sufficient for the purchase of such an annuity. 
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(b) A bequeaths a fund to B for his life, and directs that after B’s death 
it shall be laid out in the purchase of an annuity for 0. B and C survive the 
testator. C dies in B’s lifetime. On B’s death the fund belongs to the repre- 
sentative of C. 

CLXIL Where an annuity is bequeathed, but the assets 
Abatement of anmii- of the testator are not sufficient to pay 
all the legacies given by the Will, the 
annuity shall abate in the same proportion as the other pecuniary 
legacies given by the Will. 

CLXIIL Where there is a gift of an annuity and a resi- 

Where there is a gift gift, the whole of the annuity is to 

of an annuity, and a resi- be satisfied before any part of the residue 
duary gift, the whole of . , . « 

the annuity to be first IS paid to the residuary legatee, and, if 

satisfied. necessary, the capital of the testator's 

estate shall be applied for that purpose. 


Part XXVI. 

Of Legacies to Creditors and Portioners, 

CLXIV. Where a debtor bequeaths a legacy to his credi- 
. , ^ . tor, and it does not appear from the Will 

Creditor prima Jacie 

entitled to legacy as well that the legacy is meant as a satisfaction 
^ of the debt, the creditor shall be entitled 

to the legacy as well as to the amount of the debt. 

CLXV. Where a parent who is under obligation by contract 
^ . to provide a portion for a child, fails to do 

Child prima facie en- ^ ^ 

titled to legacy as well as so, and afterwards bequeaths a legacy to 

portion, child, and does not intimate by his 

Will that the legacy is meant as a satisfaction of the portion, the 

child shall be entitled to receive the legacy as well as the 

portion. 

Illustration. 

A, by articles entered into in contemplation of his marriage with B, cove- 
nanted that he would pay to each of the daughters of the intended marriage 
a portion of 20,000 rupees on her marriage. This covenant having been 
broken, A bequeaths 20,000 rupees to each of the married daughters of 
himself and B. The legatees are entitled to the benefit of this bequest in 
addition to their portions. 
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No ademption by sub- 
sequent provision for 
legatee. 

the legatee. 


CLXVL No bequest shall be wholly 
or partially adeemed by a subsequent pro- 
vision made by settlement or otherwise for 

IllustratioTis, 


(a) A bequeaths 20,000 rupees to his son B. He afterwards gives to B 
the sum of 20,000 rupees. The legacy is not thereby adeemed. 

(b) A bequeaths 40,000 rupees to B, his orphan niece, whom he had 
brought up from her infancy. Afterwards, on 4he occasion of B’s marriage, 
A settles upon her the sum of 30,000 rupees. The legacy is not thereby 
diminished. 


Circumstances in which 
election takes place. 


Part XXVII. 

Of Election. 

CLXVII. Where a man, by his Will, professes to dispose 
of something which he has no right to dis- 
pose of, the person to whom the thing 
belongs shall elect either to confirm such disposition or to dis- 
sent from it, and in the latter case he shall give up any benefits 
which may have been provided for him by the Will. 

CLXVIII. The interest so relinquished shall devolve as 

if it had not been disposed of by the 

Devolution of interest i i 

reUnquished by the Will in lavor 01 the legatee, BUDject; 

nevertheless, to the charge of making 
good to the disappointed legatee the amount or value of the 
gift attempted to be given to him by the Will. 

CLXIX. This rule will apply whether the testator does 

or does not believe that which he pro- 

Testator^s belief as _ n i i • Txr‘n ^ i 

to bis ownership imma- fcsses to dispose 01 by nis W^ill to be 

his own. 


IllustratioTis, 

(a) The farm of Sultdnpur was the property of C. A bequeathed it to B, 
giving a legacy of 1,000 rupees to C. C has elected to retain his farm of Sul- 
t4npur, which is worth 800 rupees. C forfeits his legacy of 1,000 rupees, 
of which 800 rupees goes to B, and the remaining 200 rupees falls into the 
residuary bequest, or devolves according to the rules of intestate succession, 
as the case may be. 
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{b) A bequeaths an estate to B iu case B’s elder brother (who is married 
and has children) shall leave no issue living at his death. A also bequeaths 
to C a jewels which belongs to B. B must elect to give up the jewel, or to 
lose the estate. 

(c) A bequeaths to B 1,000 rupees, and to 0 an estate which will under 
a settlement belong to B if his elder brother (who is married, and has chil- 
dren) shall leave no issue living at his death. B must elect to give up the 
estate, or to lose the legacy. 

(d) A, a person of the age of 18 domiciled in British India, but owing 
real property in England, to which C is heir-at-law, bequeaths a legacy to 
C, and subject thereto devises and bequeaths to B “ all his property, what- 
soever and wheresoever,” and dies under 21. The real property in England 
does not pass by the Will. C may claim his legacy without giving up the 
real property in England. 

^ ^ , CLXX. A bequest for a man’s benefit 

Bequest for a man^s 

benefit how regarded for is, for the purpose of election, the same 
the purpose of election. ^ 

Illustration. 


The farm of Sul tin pur Khurd being the property of B, A bequeathed it 
to C ; and bequeathed another farm called Sultinpur Buzurg to his own ex- 
ecutors, with a direction that it should be sold, and the proceeds applied in 
payment of B’s debts. B must elect whether he will abide by the Will, or 
keep his farm of Sultinpur Khurd in opposition to it. 


A person deriving a 
beuefit indirectly not put 
to his election. 


CLXXI. A person taking no benefit 
directly under the Will, but deriving a 
benefit under it indirectly, is not put to 
his election. 


Illustration. 


The lands of SuUhnpur are settled upon C for life, and after his death upon 
D, his only child. A bequeaths the lands of Sultdnpur to B, and 1,000 
rupees to C. C dies intestate, shortly after the testator, and without having 
made any election. D takes out administration to C, and as administrator 
elects on behalf of C’s estate to take under the Will. In that capacity he 
receives the legacy of 1,000 rupees, and accounts to B for the rents of the 
ands of Sultknpur which accrued after the death of the testator and before 
the death of C. In bis individual character he retains the lands of Sultknpmr 
in opposition to the Will. 

^ CLXXII. A person who in his indivi^ 

A person taking under ^ i /* a * 

a Will in his individual dual capacity takes a benefit under the 

^£’re^wtto'tX^*n Will, may in another character elect to 

opposition to it. opposition to the Will. 

s 
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Jllustration . 

The estate of Sultanpur is settled upon A for life, and after his death upon 
B. A leaves the estate of Sultdnpur to D, and 2,000 rupees to B, and 1,000 
rupees to C, who is B’s only child. B dies intestate, shortly after the testa- 
tor, without having made an election. C takes out administration to B, and 
as administrator elects to keep the estate of Sultknpur in opposition to the 
Will, and to relinquish the legacy of 2,000 rupees. C may do this, and yet 
claim his legacy of 1,000 rupees under the Will. 

Exception to the six last Rules , — Where a particular gift is 
expressed in the Will to be in lieu of something belonging to the 
legatee, which is also in terms disposed of by the Will, if the 
legatee claims that thing, he must relinquish the particular gift, 
but he is not bound to relinquish any other benefit given to 
him by the Will. 

Illustration. 

Under A’s marriage settlement his wife is entitled, if she survives him, to 
the enjoyment of the estate of Sultanpur during her life. 

A by his Will bequeaths to his wife an annuity of 200^. during her life, in 
lieu of her interest in the estate of Sultanpur, which estate he bequeaths to 
his son. lie also gives his wife a legacy of 1,000/. The widow elects to take 
what she is entitled to under the settlement. She is bound to relinquish the 
annuity, but not the legacy of 1,000/. 

CLXXIII. Acceptance of a benefit given by the Will con- 

When acceptance of a stitutes an election by the legatee to take 

henetit given by a Will the Will, if he has knowledge of 

constitutes an election to ^ » 

take under the Will. his right to elect, and of those circum- 

stances which would influence the judgment of a reasonable man 
in making an election, or if he waives inquiry into the cir- 
cumstances. 

Illustrations. 

(fl) A is owner of an estate called Sultanpur Khurd and has a life interest 
in another estate called Sultanpur Buzurg to which, upon his death, his son B 
will be absolutely entitled. The Will of A gives the estate of Sultknpur 
Khurd to B, and the estate of Sultanpur Buzurg to C. B, in ignorance of his 
own right to the estate of Sultanpur Buzurg allows C to take possession of it, 
and enters into possession of the estate of Sultanpur Khurd. B has not 
confirmed the bequest of Sultanpur Buzurg to C. 

(h) B, the eldest son of A, is the possessor of an estate called Sultanpur. 
A bequeaths Sultanpur to C, and to B the residue of A’s property. B, having 
been informed by A’s executors that the residue will amount to djOOO rupees, 
allows C to take possession of Sultanpur. He afterwards discovers that the 
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residue does not amount to more than 500 rupees. B has not confirmed the 
bequest of the estate of Sultdnpur to C. 


CLXXIV. Such knowledge or waiver of inquiry ehally ia 

Presumption arising absence of evidence to the contrary, 

from enjoyment by le- be presumed if the legatee has enjoyed 
gatce for two years. i -j j r- 

lor two years the benefits provided tor 

him by the Will without doing any act to express dissent. 


CLXXV. Such knowledge or waiver of inquiry may be 
Confirmation of be- inferred from any act of the legatee which 
quest by act of legatee. renders it impossible to place the persons 

interested in the subject-matter of the bequest in the same con- 


dition as if such act had not been done. 


Illustration. 


A bequeaths to B an estate to which C is entitled, and to C a coal mine. 
C takes possession of the mine, and exhausts it. He has thereby confirmed 
the bequest of the estate to B. 


CLXXVT. If the legatee shall not, within one year after 


When testator’s re- 
presentatives may call 
upon legatee to elect. 


the death of the testator, signify to the 
testators’ representatives his intention to 
confirm or to dissent from the WiJl, the 


representatives shall, upon the expiration of that period, require 
him to make his election ; and if he does not comply with such 


Effect of non-com- 
pliance with their request 
within a reasonable time. 


requisition within a reasonable time after 
he has received it, he shall be deemed to 
have elected to confirm the Will. 


CLXXVII. In case of disability the election shall he 
Postponement of elec- postponed until the disability ceases, or 
tion in case of disability, ^ntil the election shall be made by some 

competent authority. 


Part XXVIII. 


OJ' Gifts in Contemplation of Death, 


property transferable 
by gift made in contem- 
plation of death. 


When a gift is said to 
be made in contempla- 
tion of death. 


CLXXVIII. A man may dispose, by 
gift made in contemplation of death, of any 
moveable property which he could dispose 
of by Will. A gift is said to be made in 
contemplation of death where a man who 
is ill and expects to die shortly of his 
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illness, deliTers to another the possession of any moveable pro- 
perty to keep as a gift in case the donor shall die of that illness. 
Such gift resumable. Such a gilt may be resumed by the giver. 

When it fSaiis. It does not take effect if he recovers from 

the illness during which it was made ; nor if he survives the 
person to whom it was made. 

Illustrations. 

(a) A being ill, and in expectation of death, delivers to B, to be retained 
by him in case of A’s death— 

A watch. 

A bond granted by C to A. 

A Bank Note. 

A promissory note of the Government of India endorsed in blank. 

A Bill of Exchange endorsed in blank. 

Certain mortage deeds. 

A dies of the illness during which he delivered these articles. 

B is entitled to — 

The watch. 

The debt secured by C’s bond. 

The Bank N ote . 

The promissory note of the Government of India. 

The Bill of Exchange. 

The money secured by the mortgage deeds. 

(h) A being ill, and in expectation of death, delivers to B the key of s 
trunk, or the key of a warehouse in which goods of bulk belonging to A are 
deposited, with the intention of giving him the control over the contents of 
the trunk, or over the deposited goods, and desires him to keep them in case 
of A’s death. A dies of the illness during which he delivered these articles. 
B is entitled to the trunk and its contents, or to A’s goods of bulk in the 
WErehouse. 

(c) A b^g ill, and in expectation of death, puts aside certain articles in 
separate parcels, and marks upon the parcels respectively the names of B and 
C. The parcels are not delivered during the life of A. A dies of the illness 
during which he set aside the parcels. B and C are not entitled to the con- 
tents of the parcels. 


Part XXIX. 

Of Grant of Probate and Letters of Administration. 
CLXXIX The executor or administrator, as the case may 

Chmcter andptoi^ a deceased person, is his legal re- 

of executor or adminis- preseutative for all purposes, and all the 
trator as such. property of the deceased person vests 

in him as such. 
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CLXXX. When a Will has been proved and deposited in a 
Court of competent jurisdiction, situated 
of'auth^Si beyond the limits of the province, whether 
British dominions, or in a foreign 
country, and a properly authenticated 
copy of the Will is produced, letters of administration may be 
granted with a copy of such copy annexed. 

„ ^ CLXXXI. Probate can be granted 

Probate to be granted . i , 

to executor appointed by only to an executor appointed by the 

wai. 


Appointment express CLXXXII. The appointment may be 
or implied. express or by necessary implication. 

Illustrations, 

(а) A wills that C be bis executor if B will not ; B is appointed executor 
by implication. 

(б) A gives a legacy to B and several legacies to other persons, among 
the rest to his daughter-in-law, C, and adds, “ but should the within- named 
C be not living, I do constitute and appoint B my whole and sole executrix.” 
C is appointed executrix by implication. 

(c) A appoints several persons executora of his Will and Codicils, and bis 

nephew residuary legatee, and in another Codicil are these words ; “ I appoint 

my nephew my residuary legatee to discharge all lawful demands against my 
Will and Codicils, signed of different dates.” The nephew is appointed an 
executor by implication, 

CLXXXIII. Probate cannot be granted to any person who 

Persons to whom pro- ^ minor or is of unsound mind, nor to a 
bate cannot be granted. married woman without the previous con- 
sent of her husband. 

CLXXXI V. When several executors 

Grant of probate to • x j i ^ . 

several executors simul- appointed, probate may be granted to 

tane^sly or atdiflFetvnt them all simultaneously or at different 
times. 

Illustration. 


A is an executor of B’s Will by express appointment, and C an executor of 
it by implication. Probate may he granted to A and C at the same time, or 
to A first and then to C, or to C first and then to A. 


CLXXXV. If a Codicil be discovered after the grant of 


Separate probate of 
Codicil discovered after 
grant of probate. 


probate, a separate probate of that Codicil 
may be granted to the executor, if it in 
no way repeals the appointment of execu- 
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Procedure when dif- Will. If different exe- 

ferent execu^tore ap- cutors are appointed by the Codicil, the 
pointed by the Codicil. r. 

probate of the Will must be revoked, 

and a new probate granted of the Will and the Codicil 

together. 

CLXXXVI. When probate has been granted to several 

Accrual of represent- executors, and one of them dies, the entire 
ation to surviving exe- representation of the testator accrues 

to the surviving executor or exe- 
cutors. 

CLXXXVTI. No right as executor or legatee can be estab- 
lished in any Court of Justice, unless a 

No right as executor . 

or legatee ran be cstab- Court of Competent jurisdiction Within 

li-ttere of 'uXnTitfretio"n the Province shall have granted probate 

shall have been granted of the Will under which the right is 
by a competent ('ourt. ^ 

claimed, or shall have granted letters of 

administration under the one-hundred and eightieth Sec- 
tion. 

CLXXXVIIL Probate of a Will when granted 

, establishes the Will from the death 
Probate establishes 

the Will from testator’s of the testator, and renders valid all 
intermediate acts of the executor as 


such. 


CLXXXIX. Letters of administration cannot be granted 


Persons to whom let- 
ters of administration 
may not be granted. 


to any person who is a minor or is of 
unsound mind, nor to a married woman 
without the previous consent of her hus- 


band. 


CXC. No right to any part of the property of a person 
No right to intestate’s who has died intestate can be estab- 
unTess‘’\dmt' limbed in any Court of Justice, unless 

istration previously letters of administration have first been 
granted by a competent . . 

Court. granted by a Court of competent juris- 

diction. 

CXCI. Letters of administration entitle the adminis- 
trator to all rights belonging to the in- 

let^rof .dmtistmion testate as effectually as if the administra- 

entitie administrator to jj^d been sranted at tlie moment 

intestate’s rights. , ® 

after his death. 
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CXCII. Letters of administration do not render valid 
Acts of administrator intermediate acts of the adminis- 


not validated by letters 
of administration. 


CXCIII. 


Grant of adroiristra- 
tion where executor has 
not renounced. 


trator, tending to the diminution or da- 
mage of the intestate’s estate. 

When a person appointed an executor has not 
renounced the executorship, letters of 
administration shall not be granted to any 
other person until a citation has been 
issued, calling upon the executor to accept or renounce his 
executorship; except that when one or more of several execu- 
tors have proved a Will, the Court may. 

Exception. i i i i / 

on the death oi the survivor ot those who 

have proved, grant letters of administration without citing 

those who have not proved. 

CXCIV. The renunciation may be made orally in the 
presence of the Judge, or by a writing 
signed by the person renouncing, and 
when made shall preclude him from ever 
applying for probate of the Will appointing him 


Form and effect of 
renunciation of execu- 
torship. 


thereafter 
executor. 

CXCV. If the executor renounce, or fail to accept the 

executorship within the time limited 

or retaal thereof, th« 

to accept within the Will may be prove’d and letters of admin- 
time limited. , r i ’ixr* 

istration with a copy of the Will annexed 

may be granted to the person who would be entitled to admin- 
istration in case of intestacy. 

CXCVI. When the deceased has made a Will, but has 
not appointed an executor, or when he 
has appointed an executor who is legally 
incapable or refuses to act, or has died 
before the testator, or before he has proved the Will, or when 
the executor dies after having proved the Will but before he 
has administered all the estate of the deceased; an universal or 
a residuary legatee may be admitted to prove the Will, and 
letters of administration with the Will annexed may be granted 


Grant of administra- 
tion to universal or 
residuary legatee. 
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to him of the whole estate, or of so much thereof as may be 
uoadministered. 

CXCVII. When a residuary legatee who has a bene- 
ficial interest survives the testator, but 

Bight to adminiBtra- ^ , . , , „ 

tion of repr6S6Dtative C116S DCIorC tu6 6Stdt6 11&8 06611 fully sd* 

****^”*'^^ ministered, his representative has the same 
right to adminbtration with the Will an- 
nexed as such residuary legatee. 

CXCVIII. When there is no executor and no residuary 

Grant of administra- legatee, or representative of a residuary 

tion when there is no legatee. Or he declines or is incapable to 
executor, nor residuary ° 

legatee, nor representa- act, or cannot be iound, the person or 
tive of such legatee. persons who would be entitled to the 

administration of the estate of the deceased if he had died 
intestate, or any other legatee having a beneficial interest, or 
a creditor, may be admitted to prove the Will, and letters of 
administration may be granted to him or them accordingly. 

CXCIX. Letters of administration with the Will an- 
nexed shall not be granted to any legatee 

Citation to be issued i i • j 

botoregrant of adminis^ Other than an universal or a residuary 

unfveSrir l^S^^tee, until a citation has been issued 
residuary. and published in the manner hereinafter 

mentioned, calling on the next of kin to accept or refuse letters 
of administration. 

CC. When the deceased has died intestate, those who are 

Order in which con- connected with him either by marriage or 
consanguinity, are entitled to oUain 
tied to administration. letters of administration of his estate and 
effects in the order and according to the rules hereinafter 
stated. 

CCI. If the deceased has left a widow, administration shall 

Administi-ation to be be granted to the widow unless the Court 
^rSrt"sJI''*^use“to shall see cause to exclude her, either on 
exclude her. the ground of some personal disqualifica- 

tion, or because she has uo interest in the estate of the de- 
ceased. 
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Illusirations. 


(a) The widow is a lunatic, or has committed adultery, or has been 
barred by her marriage settlement of all interest in her husband’s estate ; there 
is cause for excluding her from the administration. 

(b) The widow has married again since the decease of her husband ; this 
is not good cause for her exclusion. 


CCII. If the Judge think proper, he may associate any per- 

^ ^ , son or persons with the widow in the 

Persons associated 

with widow in admin- administration, who would be entitled 
istratjon. solely to the administration if there were 

no widow. 


CCIII. If there be no widow, or if the Court see cause to 
exclude the widow, it shall commit the 
administration to the person or persons 
who would be beneficially entitled to the 
estate according to the rules for the dis- 
tribution of an intestate^s estate ; provided 
that when the mother of the deceased shall be one of the class 
of persons so entitled, she shall be solely entitled to administra- 
tion. 


Grant of administra- 
tion where no widow, 
or widow excluded. 


Proviso. 


Deceased’s kindred CCIV. Those who stand in equal 
enffl' w^'Srainlsrra- degree of kindred to the deceased, are 
equally entitled to administration. 

CCV. The husband, surviving his wife, has the same 


Ripht of widower to 
administration of wife’s 
estate. 


right of administration of her estate as the 
widow has in respect of the estate of her 
husband. 


CCVI. When there is no person connected with the de- 


Grant of administra- 
tion to a creditor. 


ceased by marriage or consanguinity who 
is entitled to letters of administration and 


willing to act, they may be granted to a creditor. 

CCVIL Where the deceased has left property in British 
Where deceased has India, letters of administration must be 

IndiaT'SmWs^rarion granted according to the foregoing rules, 

mast be granted accord- although he may have been a domiciled 
ing to the foregoing . - 

rules. inhabitant of a country in which the laW 

relating to testate and intestate succession differs from the law 
of British India. 


T 
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Part XXX. 


Of Limited Grants. 


CCVIIL 


Probate of copy 
draft of lost Will. 


(a.) Grants limited in Duration, 

When the Will has been lost or mislaid since the 
testator’s death, or has been destroyed by 
wrong or accident and not by any act of 
the testator, and a copy or the draft of the Will has been pre- 
served, probate may be granted of such copy or draft, limited 
until the original or a properly authenticated copy of it be 
produced. 


CCIX. When the Will has been lost or destroyed and no 
^ copy has been made nor the draft pr e- 

Probate of contents t i 

of lost or destroyed served, probate may be granted of its 
contents, if they can be established by 
evidence. 

CCX. When the Will is in the possession of a person residing 
Probate of copy where OHt of the Province in which application for 
original exists. probate is made, who has refused or neg- 

lected to deliver it up, but a copy has been transmitted to the 
executor, and it is necessary for the interests of the estate that 
probate should be granted without waiting for the arrival of the 
original, probate may be granted of the copy so transmitted, 
limited until the Will or an authenticated copy of it be produced. 
CCXI. Where no Will of the deceased is forthcoming, but 
Administration until there is reason to believe that there is a 
the Will bo produced. Will in existence, letters of administration 

may be granted, limited until the Will or an authenticated 
copy of it be produced. 


(6.) Grants for the IJse and Benefit of others having Right. 
CCXIL When any executor is absent from the Province in 
which application is made, and there is no 
^AtoinUtotio^^^with the Province willing to 

Attorney of an absent letters of administration, with the 

executor. 

Will annexed, may be granted to the 
Attorney of the absent executor, for the use and benefit of his 
principal, limited until he shall obtain probate or letters of 
administration granted to himself. 
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CCXIII. When any person to whom, if present, letters of 

Administration, with administration, with the Will annexed, 
the Will annexed, to At- • . ^ . , , . , /. i 

torney of an absent per- n»gnt be granted, 18 absent from the 

wOTldS"entitled’’TId- Province, letters of administration with 

minister. Will annexed may be granted to his 

Attorney, limited as above-mentioned, 

CCXIV. When a person entitled to administration in case of 

intestacy is absent from the Province, and 

tomev of absent person person equally entitled is willing to act, 

letters of administration may be granted 

to the Attorney of the absent person, 

limited as before mentioned. 

CCXV. When a minor is sole executor or sole residuary 

Administration during administration, with the 

minority. Wi\l annexed, may be granted to the legal 

guardian of such minor or to such other person as the Court shall 
think fit until the minor shall have completed the age of 
eighteen years, at which period and not before, probate of the 
Will shall be granted to him. 

CCXVL When there are two or more minor executors and 

no executor who has attained majority, 
Administration until . -j i .. j 

one of several minor exe- or two or more residuary legatees and no 

cutors or residuary lega- residuary legatee who has attained major- 
tees attains majority. ^ ^ 

ity, the grant shall be limited until one 

of them shall have completed the age of eighteen years, 

CCXVII. If a sole executor or a sole universal or residuary 

legatee, or a person who would be solely 
Administration for use ® /» i . 

and benefit of lunatic >5 entitled to the estate of the intestate ac- 

habens. cording to the rule for the distribution 

of intestates’ estates, be a lunatic, letters of administration, with 
or without the Will annexed, as the case may be, shall be 
granted to the person to whom the care of his estate has been 
committed by competent authority, or if there be no such per- 
son, to such other person as the Court may think fit to aj^point, 
for the use and benefit of the lunatic until he shall become of 
sound mind. 
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CCXVIII. Pending any suit touching the validity of the Will 
pen. of a deceased person, or for obtaining or 
revoking any probate or any grant of let- 
ters of administration, the Court may appoint an administrator 
of the estate of such deceased person, who shall have all the 
rights and powers of a general administrator, other than the 
right of distributing such estate, and every such administra- 
tor shall be subject to the immediate control of the Court, and 
shall adt under its direction. 

(c.) For Special Purposes. 

CCXIX. If an executor be appointed for any limited purpose 
Probate limited to pur- specified in the Will, the probate shall be 
peso specified in the Will, limited to that purpose, and if he should 

appoint an Attorney to take administration on his behalf, the 
letters of administration with the Will annexed shall accordingly 
be limited. 

CC X X. If an executor appointed generally give an authority 
. , . , to an Attorney to prove a Will on his 

Administration with ^ 

the Will annexed limited behalf, and the authority 38 limited to a 

^ particular purpose, the letters of adminis- 

tration with the Will annexed shall be limited accordingly. 
CCXXI. Where a person dies, leaving property of which he 
was the sole or surviving trustee, or in 
'»>>» ke k*") ”» kMefi"-*! on hi, 

person has a beneficial account, and leaves no general repre-^ 

interest. . i f ^ 

sentative, or one who is unable or unwilling 
to act as such, letters of administration, limited to such pro- 
perty, may be granted to the person beneficially interested in 
the property, or to some other person on his behalf. 

CCXXII. When it is necessary that the representative of a 
AdmimstratioB limited person deceased be made a party to a pend- 
ing suit, and the executor or person entitled 
to administration is unable or unwilling to act, letters of admin- 
istration may be granted to the nominee of a party in such suit, 
limited for the purpose of representing the deceased in the said 
suit, or in any other cause or suit which may be commenced in 


Administration with 
the Will annexed limited 
to a particular purpose, 


person has a beneficial 
interest. 
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the same or in any other Court between the parties, or any 
other parties, touching the matters at issue in the said cause or 
suit, and until a final decree shall be made therein and carried 
into complete execution. 

CCXXIIL If at the expiration of twelve months from the 


Administration limited 
to the purpose of becom- 
ing a party to a suit to 
be brought against ad- 
ministrator. 


date of any probate or letters of adminis- 
tration, the executor or administrator to 
whom the same has been granted is absent 
from the Province within which the Court 


that has granted the probate or letters of administration is 
situate, it shall be lawful for such Court to grant, to any person 
whom it may think fit, letters of administration limited to the 
purpose of becoming and being made a party to a suit to be 
brought against the executor or administrator, and carrying the 
decree which may be made therein into effect. 

CCXXIV. In any case in which it may appear necessary 
for preserving the property of a deceased 
to^oUeX‘rand person, the Court within whose district 

perty^ deceased’s pro- property is situate, may grant 

to any person whom such Court may think 
fit, letters of administration limited to the collection and pre- 
servation of the property of the deceased, and giving discharges 
for debts due to his estate, subject to the directions of the Court. 

CCXXV. When a person has died intestate, or leaving a 
Will of which there is no executor will- 

ministrator, of person mg and Competent to act, or wliere the 

other than the one who executor shall, at the time of the death of 
under ordinary circum- ^ 

stances would be entitled such person, be resident out of the Pro- 
to administration. , '••in i ^ 

Vince, and it shall appear to the Court to 

be necessary or convenient to appoint some person to administer 
the estate or any part thereof, other than the person who under 
ordinary circumstances would be entitled to a grant of adminis- 
tration, it shall be lawful for the Judge, in his discretion, hav- 
ing regard to consanguinity, amount of interest, the safety of 
the estate, and probability that it will be properly administered, 
to appoint such person as he shall think fit to be administrator, 
and in every such case letters of administration may be limited 
or not as the Judge shall think fit. 
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( d) Grants with Exception, 

CCXXVI. Whenever the nature of the case requires that 
an exception be made, probate of a Will, 
tion with the Will an- or letters of administration with the Will 
n^xed, subject to exoep- annexed, shall be granted subject to such 

exception. 

CCXXVII. Whenever the nature of the case requires that 

Admintatration with “ exception be made, letters of adminis- 
exception. tration shall be granted subject to such 

exception. 

(e,) Grants of the Rest 

CCXXVIII. Whenever a grant, with exception, of probate 

Probate or administra- or letters of administration, with or with- 
tion of the rest. Will annexed, has been made, the 

person entitled to probate or administration of the remainder of 
the deceased’s estate may take a grant of probate or letters of 
administration, as the case may be, of the rest of the deceased’s 
estate. 


{/,') Grants of Effects unadministered 
CCXXIX. If the executor to whom probate has been 
Grant of effects un- granted have died leaving a part of the 
administered. testator’s estate unadministered, a new re- 

presentative may be appointed for the purpose of administering 
such part of the estate. 

CCXXX. In granting letters of administration of an estate 
Rule^ as to grants of administered, the Court shall be 

effects unadmmistered. guided by the same rules as apply to origi- 
nal grants, and shall grant letters of administration to those 
persons only to whom original grants might have been 
made. 

CCXXXL When a limited grant has expired by effluxion 
Administration when ^f time, or the happening of the event or 
pitS‘and®there‘‘“swi Contingency on which it was limited, and 

some part of the estate the^TfS is still some part of the deceased’s 
unadministered. , . . , , p j • • 

estate unadmmistered, letters 01 adminis- 
tration shall be granted to those persons to whom original grants 
might have been made. 
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ig.) Alteration in Grants. 

CCXXXII. Errors in names and descriptions, or in setting 

What errors may be forth the time and place of the deceased’s 
rectified by the Court death, or the purpose in a limited gtant, 

may be rectified by the Court, and the grant of probate or 
letters of administration may be altered and amended accordingly. 

CCXXXIII. If, after the grant of letters of administration 

Procedure where Codi- with the Will annexed, a Codicil be dis- 
cil discovered after grant , i j j ^ 

of administration with Covered, it may be added to the grant on 

Will annexed. proof and identification, and the grant 

altered and amended accordingly. 

(A.) Revocation of Grants, 

Revocation or annul- CCXXXIV. The grant of probate or 
gr'^t orproba^“or ’ ad- letters of administration may be revoked or 
ministration. annulled for just cause. 

Explanation , — Just cause is — Ist, that the proceedings to ob- 
tain the grant were defective in substance ; 

‘"Just cause.” 2nd, that the grant was obtained fraudu- 

lently by making a false suggestion, or by concealing from the 
Court something material to the case ; 3rd, that the grant was 
obtained by means of an untrue allegation of a fact essential in 
point of law to justify the grant, though such allegation was 
made in ignorance or inadvertently ; 4th, that the grant has be- 
come useless and inoperative through circumstances. 


Illustrations, 

(a) The Court by which the grant was made had no jurisdiction. 

(V) The grant was made without citing parties who ought to have been 
cited. 

(c) The Will of which probate was obtained was forged or revoked. 

(d) A obtained letters of administration to the estate of B, as his widow, 
but it has since transpired that she was never married to him. 

(e) A has taken administration to the estate of B as if he had died 
intestate, but a Will has since been discovered. 

(/) Since probate was granted, a later Will has been discovered. 

(g) Since probate was granted, a Codicil has been discovered which 
revokes or adds to the appointment of executors under the Will. 

(Ji) The person to whom probate was or letters of administration were 
granted has subsequently become of unsound mind. 



1+8 


THE ACTS OF THE 


[ 1865 . 


Part XXXI. 

Q/ the Practice in granting and revoking Probates and Letters 
of Administration. 

CCXXXV. The District Judge shall have jurisdiction in 

Jnrisdiction of District granting and revoking probates and letters 

Judee ia granting and of administration in all cases within his 

revoking probates and 

letters of administration. District. 


CCXXXVI. The District Judge shall have the like powers 

and authority in relation to the granting 
District Judge’s powers ^ 11.^^ n 

as to the granting of probate and letters 01 administration, 

probate and admmistra- matters connected therewith, as are 

by law vested in him in relation to any 

Civil suit or proceeding depending in his Court. 

CCXXXVII. The District Judge may order any person to 

District Judge may bring into Court any paper or 

order any person to pro- writing being or purporting to be testa- 
duce testamentary papers. ... . , . 1 • .<1 

mentary, which may be shown to be in the 

possession or under the control of such person ; and if it be not 

shown that any such paper or writing is in the possession or 

under the control of such person, but thero is reason to believe 

that he has the knowledge of any such paper or writing, the 

Court may direct such person to attend for the purpose of being 

examined respecting the same^ and such person shall be bound to 

answer such questions as may be put to him by the Court, and, 

if so ordered, to produce and bring in such paper or writing, and 

shall be subject to the like punishment under the Indian Penal 

Code, in case of default in not attending or in not answering 

such questions or not bringing in such paper or writing, as he 

would have been subject to in case he had been a party to a suit, 

and had made such default, and the costs of the proceeding shall 

be in the discretion of the Judge. 

CCXXXVIII. The proceedings of the Court of the District 

Proceedings of Die- ^ udge in relation to the granting of pro- 

^tion't^probiSto'^Md letters of administration shall, 

administratioa. except as hereinafter otherwise provided, 

be regulated so far as the circumstances of the case will admit 
by the Code of Civil Procedure. 
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CCXXXIX. Until probate be granted of the WiJl of a de- 
ceased person, or an administrator of his 

triiTjad^ls’TinSr. constituted, the District Judge 

fere for ihe pix)tection of within whose jurisdiction any part of tht 
^ property of the deceased person is situate, 

is authorized and required to interfere for the protection of such, 
property, at the instance of any person claiming to be interested 
therein, and in all other cases where the Judge considers that 
the property incurs any risk of loss or damage ; and for that 
purpose, if he shall see fit, to appoint an officer to take and keep 
possession of the property. 

CCXL. “Probate of the Will or letters of administration to 


the estate of a deceased person may be 
granted by the District Judge under the 
seal of his Court, if it shall appear by a 
petition verified as hereinafter mentioned, 
of the person applying for the same, that 
the testator or intestate, as the case may be, at the time of his 


Probate or administra- 
tion may be granted by 
District Judge, when tes- 
tator or intestate at his 
death had a fixed dwell- 
ing or any property 
within the jurisdiction. 


decease, had a fixed place of abode, or any property, m(yveal>le 
or immoveable, within the jurisdiction of the Judge. 

CCXLI. When the application is made to the Judge of a 

When application is District iu which the deceased had DO fixed 

made to the Judge of a abode at the time of his death, it shall be 
District in which the ^ r i t j i 

deceased had no fixed in the discretion 01 the Judge to refuse the 

application, if in his judgment it could be 
disposed of more justly or conveniently in another District, or 
where the application is for letters of administration, to grant 
them absolutely or limited to the property within his own juris- 


diction. 

CCXLII. Probate or letters of administration shall have 
effect over all the property and estate, 

Conclusivcneps of pro- . p xv j 

bate or letters of admin- moveable or immoveable, of the deceas- 

istratioa. throughout the I^rovince in which 

the same is granted, and shall be conclusive as to the 

representative title against all debtors of the deceased, 

and all persons holding property which belongs to him, 

u 
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and shall aflPord full indemnity to all debtors paying their 
debts, and all persons delivering up such property to the person 
to whom such probate or letters of administration shall have 
been granted. 


CCXLIIT. The application for probate or letters of adminis- 
tration, if made and verified in the manner 
plica^tloSi%m\ate^ hereinafter mentioned, shall be conclusive 

pcdy^made purpose of authorizing the grant of 

probate or administration, and no such grant 
shall be impeached, by reason that the testator or intestate had no 
fixed place of abode, or no property within the District at the 
time of his death, unless by a proceeding to revoke the grant if 
obtained by a fraud upon the Court. 

CCXLIV. Application for probate shall be made by a peti- 
tion distinctly written in English or in the 

rctition for probate, , 

language in ordinary use in proceedings 
before the Court in which the application is made, with the Will 
annexed, and stating the time of the testator’s death, that the 
writing annexed is his last Will and testament, that it was duly 
executed, and that the petitioner is the executor therein named; 
and in addition to these particulars, when the application is to 
the District Judge, the petition shall further state that the de- 
ceased at the time of his death had his fixed place of abode, or 
had some property, moveable or immoveable, situate within the 
jurisdiction of the Judge. 

CCXLV. In cases wherein the Will is written in any lan- 
guage other than English or than that in 

In what cases trans- . . . 

lation of Will to be an- ordinary use in proceedings before the 

nexed to the petition. Qou^t, there shall be a translation thereof 


annexed to the petition by a translator of the Court, if the lan- 


guage be one for which a translator is appointed ; or if the Will 
be in any other language, then by any person competent to trans- 
late the same, in which case such transla- 


Verification of transla- 
tion made by any person 
other than the Court 
translator. 


tion shall be verified by that person in the 
following manner: — I(A B) do declare 
that I read and perfectly understand the 



ACT X.] GOVERNOR GENERAL IN COUNCIL. 


151 


languf^ge and character of the original, and that the above is a 
true and accurate translation thereof.^’ 

CCXLVI. Applications for letters of administration shall be 

Petition for letters of ^>7 petition distinctly written as 

administration. aforesaid, and stating the time and place 

of the deceased’s death, the family or other relatives of the de- 
ceased, and their respective residences, the right in which the 
petitioner claims, that the deceased left some property within 
the jurisdiction of the District Judge to whom the application 
is made, and the amount of assets which are likely to come to 
the petitioner’^ hands. 

CCXL VII. The petition for probate or letters of administra- 
tion shall in all cases be subscribed 

Petition for probate . . . . 

letters of aciministiation by the petitioner and his pleader, if any, 
to be signed and verified. i i ii i •£* j i 

and shali be venhed by tlie petitioner in 
the following manner or to the like effect: — 

1 (A /?), the petitioner in the above petition, declare that 
what is stated therein is true to the best of my information and 
belief.” 

CCXLVIII. Where the application is for probate, the 

petition shall also be verified by at least 

Verification of petition /» , . tttmi 

for probate, by one of the one 01 the Witnesses to the Will (when 

witnesses to the Will. i i \ • ..i re a. 

procurable), in the manner or to the eiieot 

following : — 

I (C D), one of the witnesses to the last Will and testament 
of the testator mentioned in tlie above petition, declare that I 
was present and saw the said testator affix his signature {or 
mark) thereto {as the case may he), {or that the said testator 
acknowledged the writing annexed to the above petition to be 
his last 'Will and testament in my presence).” 

CCXLIX. If any petition or declaration which is hereby re- 
quired to be verified shall contain any 

Punishment for making i • i t 

false averment in petition averment wdiich the person making the 

or declaiation. verification knows or believes to be false, 

such person shall be subject to punishmeut according to the pro- 
visions of the law for the time being in force for the punishment 
of giving or fabricating false evidence. 
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CCL. In all cases it shall be lawful for the District Judge, 
if he shall think proper, to examine the 

District Judge may ... i 

examine petitioner in petitioner in person, upon oath or solemn 

affirmation, and also to require further 

oitations to inspect the evidence of the due execution of the Will, 
proceedings. 

or the right of the petitioner to the letters 
of administration, as the case may be, and to issue citations call- 
ing upon all persons claiming to have any interest in the estate 
of the deceased to come and see the proceedings before the 
grant of probate or letters of administration. The citation shall 

Publication of cita- be fixed up in some conspicuous part of 
the Court-house, and also in the Office of 
the Collector of the District, and otherwise published or made 
known in such manner as the Judge issuing the same may 
direct. 

CCLI. Caveats against the grant of probate or administra- 

Caveat against grant of tion may be lodged with the District Judge ; 
probate or adtuinibtration. immediately On a caveat being entered 

with the District Judge, a copy thereof shall be given to any 
other Judge to whom it may appear to the District Judge expe- 
dient to transmit the same. 

CCLII. The caveat shall be to the following effect : — Let 
nothing be done in the matter of the estate 

Form of caveat. r a w r -1 

ol A B, late of , deceased, 

who died on the day of at without notice 

to C D of 

CCLIII. No proceeding shall be taken on a petition for 

After entry of caveat, probate or letters of administration after a 
caveat against the grant thereof has been 
notice to the caveator. entered with the Judge to whom the ap- 
plication has been made, until after such j;iotice to the person by 
whom the same has been entered as the Court shall think rea- 
sonable. 

CCLIV. When it shall appear to the Judge that probate of 

Grant of probate to be » Will should be granted, he will grant 
under seal of the Court. same under the seal of his Court in 

manner following ; — 
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“I> Judge of the District of hereby make 

, known that on the clay of 

jorm of such grant. 

in the year the last Will of 

late of , a copy whereof is hereunto annexed, wa« 
proved and registered before me, and that administration of the 
l)roperty and credits of the said deceased, and in any way con- 
cerning his Will, was granted to the execu- 

tor in the said Will named, he having undertaken to administer 
the same, and to make a true inventory of the said property and 
credits, and to exhibit the same at or before the expiration of a 
year next ensuing, and also to render a true account thereof.” 

CCLV. j^nd wherever it shall appear to the District Judge 

Grant of letters of ad- letters of administration to the estate 

Tninist^ration^to be under of a person deceased, with or without a 

copy of the Will annexed, should be 
granted, he will grant the same under the seal of his Court in 
manner following : — 

I, , J udge of the District of 

make known that on the 

Form of sucb grant. 


, hereby 
day 

of letters of administration 

(with or without the Will annexed, as the case may be) of the 
property and credits of , late of , deceased, 

were granted to , the father {or as the case may be) 

of the deceased, he having undertaken to administer the same, 
and to make a true inventory of the S£\id property and credits, 
and to exhibit the same in this Court at or before the expiration 
of one year next ensuing, and also to render a true account 
thereof. 


CCLVI. Every person to whom any grant of administration 
shall be committed shall give a bond to the 


Administration-bond- 


Judge of the District Court to enure for 

O 


the benefit of the Judge for the time being, with one or more 
surety or sureties, engaging for the due collection, getting in, 
and administering the estate of the deceased, which bond shall 
be in such form as the Judge shall from time to time by any 
general or special order direct. 
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CCLVII. The Court may, on application made by petition 

Assignment of admin- being satisfied that the engagement 

istration-bond. kept, and 

upon such terms as to security, or providing that the money re- 
ceived be paid into Court, or otherwise as the Court may think 
fit, assign the same to some person, his executors or adminis- 
trators, who shall thereupon be entitled to sue on the said bond 
in his own name as if the same had been originally given to him 
instead of to the Judge of the Court, and shall be entitled to 
recover thereon as trustee for all persons interested, the full 
amount recoverable in respect of any breach thereof. 

CCLVIIL No probate of a Will shall be granted until 


Probate not to be expiration of seven clear days, 

granted until after seven letters of administration shall be 

days, and letters or ad- 
ministration until after granted until after the expiration of 

fourteen days from the . ^ i n 

testator's or intestate’s fourteen clear days from the day ot the 

testator or intestate's death. 


CCLIX. Every District Judge shall file and preserve all 


Filing of original Wills 
of which probate or let- 
ters of administration 
with Will annexed have 
been granted. 

Wills is established 


original Wills of which probate or letters 
of administration with the Will annexed 
may be granted by him among the records 
of his Court, until some public registry for 
and the Local Government shall make 


regulations for the preservation and inspection of the Wills so 
filed as aforesaid. 


CCLX. After any grant of probate or letters of administra- 


Grantee of probate or 
letters of administration 
shall alone have power 
to sue, 8lc.j until the 
same shall have been 
revoked. 


tion no other than the person to whom the 
same shall have been granted shall have 
power to sue or prosecute any suit, or 
otherwise act as representative of the 


deceased, throughout the Province in which the same may have 
been granted, until such probate or letters of administration 
shall have been recalled or revoked. 

CCLXI. In any case before the District Judge in which 

Procedure in conten- >8 contention, the proceedings shall 

tious cases. ^^ke, as nearly as may be, the form of a 
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regular suit, according to the provisions of the Code of Civil 
Procedure, in which the petitioner for probate or letters of ad* 
ministration, as the case may be, shall be the plaintiff, and the 
person who may have appeared as aforesaid to oppose the grant 
shall be the defendant. 

CCLXIL Where any probate is or letters of administration 

are revoked, all payments hnn& fide made 

*<> any executor or administrator under 

probate or letters of ad- probate or administration before the 

ministration revokea. 

revocation thereof shall, notwithstanding 
such revocation, be a legal discharge to the person making 
^ , . the same; and the executor or adminis- 

Right of such executor 

or administrator to re- trator who shall have acted under any 
coup himself for pay- , . . . 

ments. such revoked probate or administration 

may retain and reimburse himself in res- 
pect of any payments made by him, which the person to 
whom probate or letters of administration shall be afterwards 
granted might have lawfully made. 

CCLXIIL Every order made by a District Judge by virtue 
of the powers hereby conferred upon him, 

m^^by^District Jua"e shall be subject to appeal to the High 

under powers conferred Court under the rules contained in the 

by this Act. 

Code of Civil Procedure applicable to 

appeals. 

CCLXIV. The High Court shall have concurrent jurisdiction 

Concurrent jurisdiction with the District Judge in the exercise 
of High Court. powers hereby conferred upon 

the District Judge. 

Part XXXII. 

Of Executors of their own Wron 
CCLXV. A person who intermeddles with the estate of the 
Executor of his own deceased, or does any other act which be- 
longs to the office of executor, while there 
is no rightful executor or administrator in existence, thereby 
makes himself an executor of his own wrong. 
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Exceptions, Fir8t.~Intermeddling with the goods of tho 
deceased for the purpose of preserving them, or providing for 
his funeral or for the immediate necessities of his family or pro- 
perty, does not make an executor of his own wrong. 

Second. — Dealing in the ordinary course of business with 
goods of the deceased received from another, does not make an 
executor of his own wrong. 

Illustrations, 

(a) A uses or gives away or sells some of the goods of the deceased, or 
takes them to satisfy his own debt or legacy, or receives payment of the 
debts of the deceased. He is an executor of his own wrong. 

(h) A having been appointed agent by the deceased in his lifetime to 
collect his debts and sell his goods, continues to do so after he has become 
aware of bis death. He is an executor of his own wrong in respect of acts 
done after he has become aware of the death of the deceased. 

(c) A sues as executor of the deceased, not being such. He is an exe- 
cutor of his own wrong. 

CCLXVI. When a person has so acted as to become an exe- 

Liability of an execu- ^is own wrong, he is answerable 

tor of his own wrong. to the rightful executor or administrator, 

or to any creditor or legatee of the deceased, to the extent of 
the assets which may have come to his hands, after deducting 
payments made to the rightful executor or administrator, and 
payments made in a due course of administration. 


Part XXXIII. 


Of the Powers of an Executor or Administrator, 

CCLXVII. An executor or administrator has the same 

In respect of causes of power to sue in respect of all causes of ac- 

action surviving thejie- survive the deceased, and to dis- 

ceased, and rents due at 

the time of his death. train for all rents due to him at the time 


of his death, as the deceased had when living. 

CCLXVIII. All demands whatsoever and all rights to pro- 
secute or defend any action or special pro- 
ceeding, existing in favour of or against 
a person at the time of his decease, survive 
to and against his executors ur adminis- 


Hemands and rights 
of action in favour of or 
against deceshcd, survive 
to and against his execu- 
tor or adiuiui^tratur. 
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trators ; except causes of action for defamation, assault as de- 
fined in the Indian Penal Code, or other personal injuries not 
causing the death of the party ; and except also cases where, 
after the death of the party, the relief sought could not be en- 
joyed, or granting it would be nugatory. 

Illustrations . 

(a) A collision takes place on a railway in consequence of some neglect or 
default of the officials, and a passenger is severely hurt, but not so as to cause 
death. He afterwards dies without having brought any action. The cause 
of action does not survive. 

(b) A sues tor divorce. A dies. The cause of action does not survive to 
his representative. 

CCLXIX. An executor or administrator has power to dis- 

Power of executor or of the property of the deceased, either 

administrator to dispose wholly or in part, in such manner as bo 

of deceased s property. 

may think fit 

Illustrations. 


(a) The deceased has made a specific bequest of part of his property. The 
executor, not having assented to the bequest, sells the subject of it. The sale 
is valid. 

(b) The executor, in the exercise of his discretion, mortgages a part of 
the immoveable estate of the deceased. The mortgage is valid. 


CCLXX. If an executor or administrator purchases, either 
^ ^ ^ directly or indirectly, any part of the pro- 

Purchasc by executor •' ^ , 

or administrator of de- pcrty of the deceased, the sale is voidable 
ceased ’s property. x xi, • i. r .lI 

at the instance or any other person inter- 
ested in the property sold. 

CCLXXI. When there are several executors or administra- 

^ tors the powers of all may, in the absence 

Powers of several exe- 
cutors or administrators, of any direction to the contrary, be exer- 
exerciseable by one. • j i i i 

cised by any one or them who has proved 
the Will or taken out administration. 


Illustrations, 


(а) One of several executors baa power to release a debt due to the 
deceased. 

(б) One has power to surrender a lease. 

(c) One has power to sell the property of the deceased, moveable or im- 
moveable. 

w 
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(d) One has power to assent to a lep^acy. 

(e) One has power to endorse a promissory note payabe to the deceased. 
(/) :i'be Will appoints A, B, C, and D, to be executors, and directs that 

two of them shall be a quorum. No act can be done by a single executor. 


CCLXXII. Upon the death of one or more of several exe- 


Survival of powers on 
death of one of several ex- 
ecutors or administrators. 


cutors or administrators, all the powers 
of the office become vested in the survi- 
vors or survivor. 


CCLXXIII. The administrator of effects unadministered 


^ . , . . . has, with respect to such effects, the same 

Powers of administra- ^ ^ ^ 

tor of effects unadminis- powers as the Original executor or admi- 
tered. . , 

nistrator. 


Powers of adminis- 
trator during minority. 

administrator. 


CCLXXIV. An administrator during 
minority has all the powers of an ordinary 


COLXXV. When probate or letters of administration have 
^ , been granted to a married woman, she has 

Powers of married exe- 

cutrix or adrainisuii- all the powers of an ordinary executor or 
administrator. 


Part XXXIV. 

Of the Duties of an Executor or Administrator. 

COLXXVI. It is the duty of an executor to perform the 
funeral of the deceased in a manner suit- 

As to deceased^ s funeral. 

able to his condition, it he has left pro- 
perty sufficient for the purpose, 

CCLXXVII. An executor or administrator shall, within six 
months from the grant of probate or let- 

inventory and account. i. 

ters of administration, exhibit in the Uourt 
by which the same may have been granted an inventory con- 
taining a full and true estimate of all the property in possession, 
and all the credits, and also all the debts owing by any person 
or persons to which the executor or administrator is entitled 
in that character, and shall, in like manner, within one year 
from the date aforesaid, exhibit an account of the estate, show- 
ing the assets that may have come to his hands, and the manner 
iu which they have been applied or disposed of. 
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CCLXXVIII. The executor or administrator shall collect, 
Duty of executor or with reasonable diligence, the property of 
and deUe T- deceased and the debts that were due 
ingto, the deceased. to him at the time of hIs death. 

CCLXXIX. Funeral expenses to a reasonable amount, accord- 

Expenses to be paid ^ and quality of the 

before all debts. deceased, and death-bed charges, including 

fees for medical attendance, and board and lodging for one 
month previous to his death, are to be paid before all debts. 
CCLXXX. The expenses of obtaining probate or letters of 

Expenses to be paid administration, including the costs incur- 
next after such expenses red for or in respect of any judicial pro- 

ceedings that may be necessary for administering the estate, are 
to be paid next after the funeral expenses and deatli-bed charges. 
CCLXXXL Wages due for services rendered to the de- 
^ . ceased within three months next preceding 

Wages for certain ser- ^ ^ 

▼ices to be next paid and his death by any labourer, artizan, or do- 
then the other debts. . , i i , 

raestic servant are next to be paid, and then 
the other debts of the deceased. 


CCLXXXIL Save as aforesaid, no creditor is to have a 

„ right of iiriority over another, by reason 
Save as aforesaid, all ® ^ ^ / . 

debts to be paid equally that hIs debt is secured by an instrument 
andratcably. under seal, or on any other account. But 

the executor or administrator shall pay all such debts as lie 
knows of, including his own, equally and rateably, as far as tlie 
assets of the deceased will extend. 


CCLXXXITI. If the domicile of the deceased was not in 


Application of move- 
able property to pay- 
ment of debts, where 
the deceased's domicile 
was not in British India. 


British India, the af plication of his move- 
able property to the payment of his debts 
is to be regulated by the law of the coun- 
try in w^hich he was domiciled. 


Illustration. 


A dies, having his domicile in a country where instruments under seal have 
priority over instruments not under seal, leaving moveable property to the 
value of 10,000 rupees, immoveable property to the value of 5,000 rupees, 
debts on instruments under seal to the amount of 10,000 rupees, and debts on 
instruments not under seal to the same amount. The debts on the instruments 
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under seal are to be paid in full out of the moveable estate, and the proceeds 
of the immoveable estate are to be applied as far as they will extend towards 
the discharge of the debts not under seal. Accordingly, one-half of the 
amount of the debts not under seal is to be paid out of the proceeds of the 
immoveable estate. 

CCLXXXIV. No creditor who has received payment of a 
Creditor paid in part part of his debt by virtue of the last pre- 

bring Buch payment into ceding Section shall be entitled to share 

account before sharing jjj proceeds of the immoveable estate 
in proceeds of immove- ^ 

able property. of the deceased unless he brings such 

payment into account for the benefit of tlie other creditors. 

Illustration. 


A dies, having bis domicile in a country where instruments under seal Lave 
priority over instruments not under seal, leaving moveable property to the 
value of 5,000 rupees, and immoveable property to the value of 10,000 
rupees, debts on instruments under seal to the amount of 10,000 rupees, and 
debts on instruments not under seal to the same amount. The creditors 
holding instruments under seal receive half of their debts out of the proceeds 
of the moveable estate. The proceeds of the immoveable estate are to be 
applied in payment of the debts on instruments not under seal until one-half 
of such debts has been discliarged. This will leave 5,000 rupees, which are 
to be distributed rateably amongst all the creditors without distinction in 
proportion to the amount which may remain due to them. 


Debts to be paid 
before legacies. 

CCLXXXVI. 

Executor or admin- 
istrator not bound to 
pay legacies without 
indemnity. 

become due. 
CCLXXXVI I. 


CCLXXXV. Debts of every descrip- 
tion must be paid before any legacy. 

If the estate of the deceased is subject to any 
contingent liabilities, an executor or 
administrator is not bound to j)ay any 
legacy without a sufficient indemnity to 
meet the liabilities whenever they may 


Abatement of general 


If the assets, after payment of debts, neces- 
sary expenses and specific legacies, are 
not sufficient to pay all the general 
legacies in full, the latter shall abate or be diminished in equal 
proportions, and the executor has no right 


Executor not to pay 

one legatee in pre- to pay one legatee in preference to 
another, nor to retain any money on 


ference to another. 
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account of a legacy to himself or to any person for whom he is 
a trustee. 

CCLXXXVIII. Where there is a specific legacy, and the 
assets are sufficient for the payment of 
speci^c " ^legacy whe^n debts and necessary expenses, the thing 
debate sufficient to pay specified must be delivered to the legatee 
without any abatement. 

CCLXXXIX, Where there is a demonstrative legacy, and 

, , tlie assets are sufficient for the payment 

Right under demons- i 

tiative legacy, when of debts and necessary expenses, the 

to pay debts and neces- legatee has a preferential claim for pay- 
sary expenses. ment of his legacy out of the fund from 

which the legacy is directed to be paid until such fund is exhaust- 
ed, and if after the fund is exhausted, part of tlie legacy still 
remains unpaid, he is entitled to rank for the remainder against 
the general assets as for a legacy of the amount of such unpaid 
remainder. 

CGXC. If the assets are not sufficient to answer the debts 

Rateable abatement of and the specific legacies an abatement 
specific legacies. shall be made from the latter rateably in 

jiroportion to their respective amounts. 

Illustration. 


A has bequeathed to 13 a diamond ring, valued at 500 rupees, and to C, a 
horse, valued at 1,000 rupees. It is found necessary to sell all the effects of 
the testator, and his assets, afterpayment of debts, are only 1,000 rupees. 
Of this sum rupees 333-5-4 are to be paid to B, and rupees 666-10-8 to C. 


CCXCI. For the purpose of abatement, a legacy for life, 

^ , a sum appropriated by the Will to pro- 

Legacies treated as ge- . 

nerai for purpose of abate- duce an annuity, and the Value of an an- 
nulty wlien no sum has been appropriated 
to produce it, shall be treated as general legacies. 


Part XXXV. 


0/ the Executor's Assent to a Legacy. 


Executors^s assent ne- 
cessary to complete le- 
gatee’s title. 


CCXCII. The assent of the executor 
is necessary to complete a legatee’s title 
to his legacy. 
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Illustrations. 

(a) A by his Will bequeaths to B his Government paper, which is in 
deposit with the Bank of Bengal. The Bank has no authority to deliver the 
securities, nor B a right to take possession of them, without the assent of 
the executor. 

{h) A by his Will has bequeathed to C his house in Calcutta in the 
tenancy of B. C is not entitled to receive the rents without the assent of 
the executor. 


CCXCIII. The assent of the executor to a specific bequest 

Effect of executor’s be sufficient to devest his interest 

assent to a specihc legacy, as executor therein, and to transfer the 

subject of the bequest to the legatee, unless the nature or the 
circumstances of the property require that 
it shall be transferred in a particular way. 
This assent may be verbal, and it may be 
either express or implied from the conduct of the executor. 

Illustrations, 


Assent may be verbal, 
and cither exi)re88 or 
implied. 


(u) A horse is bequeathed. The executor requests the legatee to dis- 
pose of it, or a third party proposes to purchase the horse from the execu- 
tor, and he directs him to apply to the legatee. Assent to the legacy is 
implied. 

Qi) The interest of a fund is directed by the Will to be applied for the 
maintenance of the legatee during his minority. The executor commences 
so to apply it. This is an assent to the whole of the bequest. 

(c) A bequest is made of a fund to A, and after him to B. The execu- 
tor pays the interest of the fund to A. This is an implied assent to the 
bequest to B. 

(d) Executors die after paying all the debts of the testator, but before 
satisfaction of specific legacies. Assent to the legacies may be presumed. 

(e) A person to whom a specific article has been bequeathed takes pos- 
session of it and retains it without any objection on the part of the executor. 
His assent may be presumed. 

CCXCIV. The assent of an executor to a legacy may be 
^ ^ conditional, and if the condition be one 

Conditional assent. i • t i i 

which he has a right to enforce, and it is 
not performed, there is no assent. 

Illustrations. 


(a) A bequeaths to B bis lands of Sultinpur, which, &t the date of the 
Will, and at the death of A, were subject to a mortgage for 10,000 rupees. 



ACT X.] 


GOVERNOR GENERAL IN COUNCIL. 


163 


The executor assents to the bequest, on condition that B shall within a 
limited time pay the amount due on the mortgage at the testator’s death. 
The amount is not paid. There is no assent. 

(b) The executor assents to a bequest on condition that the legatee 
shall pay him a sum of money. The payment is not made. The assent is 
nevertheless valid. 

CCXCV. When the executor is a legatee, his assent to his 
Assent of executor to own legacy is necessary to complete his 
bis own legacy. game way as it is re- 

quired when the bequest is to another person, and his assent 
may in like manner be express or implied. Assent shall be 

implied if in his tnanner of administering 

Implied assent. , 

the property he does any act which is 

referable to his character of legatee and is not referable to his 

character of executor. 


Illustration. 


An executor takes the rent of a house or the interest of Government 
securities bequeathed to him, and applies it to his own use. This is assent. 


Assent of executor 
gives effect to legacy from 
testator’s death. 


CCXCVI. The assent of the executor 
to a legacy gives effect to it from the 
death of the testator. 


Illustrations. 


(a) A legatee sells his legacy before it is assented to by the executor. 
The executor’s subsequent assent operates for the benefit of the purchaser, 
and completes his title to the legacy. 

(b) A bequeaths 1,000 rupees to B with interest from his death. The 
executor does not assent to this legacy until the expiration of a year from 
A’s death. B is entitled to interest from the death of A. 

CCXCVIL An executor is not 

Executor not bound i j . j r i 

to pay or deliver legacies bound to pay Or deliver any legacy 

imtil after one yei • from until the expiration of one year from 

testator’s death. ^ j 

the testator’s death. 

Illustration. 

A by his Will directs his legacies to be paid within six months after his 
death. The executor is not bound to pay them before the expiration of 
a year. 
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Part XXXVI. 


Of the Payment and Apportionment of Annuities, 

CCXCVIIL Where an annuity is given by the Will^ and 
, ^ no time is fixed for its commencement, it 

( ommencement of an- ^ 

nuitv when no time fixed shall commence from the testatoPs death, 
by Will. 

and the first payment shall be made at 
the expiration of a year next after that event. 

CCXCIX. Where there is a direction that the annuity 
shall be paid quarterly or monthly, the 

nuity *to’’“be'”paid‘’Va"'- shall be due at the end of 

teriy or monthly first the first quarter or first month, as the 
falls due. * ^ 

case may be, after the testator’s death ; 
and shall, if the executor think fit, be paid when due, but 
the executor shall not be bound to pay it till the end of the 


year. 

UCC. Where there is a direction that the first payment of 
an annuity shall be made within one 

of successive 

payments when first month or any other division of time from 

SK;‘ » 'he of Iho testator, or on . d.y 

within a given time, or certain, the successive payments are to 
on a day certain. ^ r ^ 

be made on the anniversary of the earliest 

day on which the Will authorizes the first payment to be made ; 

and if the annuitant should die in the 

Apportionment where ^ y • n 

annuitant dies between interval between the times 01 payment, an 

times of payment. apportioned share of the annuity shall be 

paid to his representative. 


Part XXXVll. 


Of the Investment of Funds to provide for Legacies, 


CCCI. Where a legacy, not being a specific legacy, is 
given for life, the sum bequeathed shall 
qneS“rf«Tgacy; at the end of the year be invested in 
not specific, is given for securities as the High Court may, 

by any general rule to be made from 
time to time, authorize or direct, and the proceeds thereof 
shall be paid to the legatee as the same shall accrue due. 
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rnv..tmentof.monnt .^0011. Where a general legacy is 

of general lejracr. to be given to be paid at a future time, the 
paid at a fViture time. in* , 

executor shall invest a sura sufficient to 

meet it in securities of the kind mentioned in the last pre- 

^ ceding Section. The intermediate in- 

Tutermediate interest. 

terest shall form part of the residue of 

the testator’s estate. 

CCGIll. Where an annuity is given and no fund is charged 
with its payment or appropriated by the 

Proceduro when no titmi ^ m l. 

fund is charged with or Will to answer it, a Government annuity 
appwpriated to an an- specified amount shall be purchased, 

or, if no such annuity can be obtained, 
then a sum sufficient to produce the annuity shall be invested 
for that purpose in such securities as the High Court may, by 
any general rule to be made from time to time, authorize or 
direct. 


CCOIV. Where a bequest is contingent, the executor is 
^ not bound to invest the amount of th^ 

Transfer to residuary 

legatee of amount of legacy, but may transfer the whole resi- 
contingent bequest. estate to the residuary legatee 

on his giving sufficient security for the payment of the legacy 
if it shall become due. 

CCeV. Where the testator has bequeathed the residue of 
^ . , , his estate to a person for life without any 

lieqneatlu'd to a person direction to invest it in any particular 

for life, without direction . . i i • 

to invest m particular securities, SO much thereof as 18 not at 
securities. tcstator’s decease invested 

in such securities as the High Court may for the time being 
regard as good securities, shall be converted into money and 
invested in such securities. 

CCCVI. Where the testator has bequeathed the residue of 
his estate to a person for life with a direc- 
tion that it shall be invested in certain 
specified securities, so much of the estate 
as is not at the time of his death invested 
in securities of the specified kind shall be converted into money 
and invested in such securities. 


Investment of residue 
bequeathed to a person 
for life, with direction to 
invest in specified secu- 
rities. 


X 
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CCCVII. Such conversion and investment as are contem- 
^ plated by the two last preceding Sections 

Time and manner <d ‘ . . 

the conversion and in- shall be made at such times and in such 

vtstment manner as the executor shall in his dis- 


cretion think fit ; and until such conversion and investment 
shall be completed, . the person who would be for the time being 


Interest payable until 
investment. 


entitled to the Income of the fund when 
so invested shall receive interest at the 


rate of four per cent, per annum upon the market value (to be 
computed as of the date of the testator’s death) of such part of 
the fund as shall not yet have been so invested. 

CCCVIII. Where, by the terms of a bequest, the legatee is 
entitled to the immediate payment or pos- 

Procedure where minor • r i i • l i . 

is entitled to immediate session ot the money or thing bequeathed, 

beqresM"dTe!fte is a minor, and there is no direction 

direction to pay to any the Will to ])ay it to any person on his 

person on his behalf. , i • • 

behalf, the executor or administrator shall 


pay or deliver the same into the Court of the District Judge, 
by whom the probate was or letters of administration 
with the Will annexed were granted, to the account of the 
legatee, unless the legatee be a ward of the Court of Wards : 
and if the legatee be a ward of the Court of Wards the legacy 
shall be paid into that Court to his account, and such payment 
into the Court of the District Judge, or into the Court of 
Wards, as the case may be, shall he a sufficient discharge for 
the money so paid ; and such money when paid in shall be 
invested in the purchase of Government securities, which, with 
the interest thereon, shall be transferred or paid to the person 
entitled thereto, or otherwise applied for his benefit, as the 
Judge or the Court of Wards, as the case may be, may direct. 


Part XXXVIII. 

0/ the Produce and Interest of Legacies. 

Legatee of a specific CCGIX. The legatee of a specific 

«» «>• 

tor’s death. thereof, if any, from the testator^s death. 



ACT X.] 


GOVERNOR GENERAL IN COUNCIL. 


167 


Exception , — A specific bequest, contingent in its terms, does 
not comprise the produce of the legacy between the death of 
the testator and the vesting of the legacy. The clear produce 
of it forms part of the residue of the testator’s estate. 

Illustrations. 


(a) A becjueaths his flock of sheep to B. Between the death of A and 
delivery by his executor the sheep are shorn, or some of the ewes produce 
lambs. The wool and lambs are the property of B. 

(I/) A bequeaths his (rovernment securities to B, but postpones the 
delivery of them till the death of 0. The interest which falls due between 
the death of A and the death of C belongs to B, and must, unless be is a 
minor, be paid to him as it is received. 

(c) The testator bequeaths all his four per cent. Government promissory 
notes to A when he shall complete the age of 18. A, if he complete that 
age, is entitled to receive the notes, but the interest which accrues in respect 
of them, between the testator’s death and A’s completing 18, forms part of 
the residue. 


CeeX. The legatee under a general residuary bequest 
Residuary legatee en- is entitled to the produce of the re- 


titled to produce of re- 
siduary fund from testa- 
tor’s death. 


siduary fund from the testator’s death. 


Exception , — A general residuary bequest contingent in its 
terms does not comprise the income which may accrue upon the 
fund bequeathed between the death of the testator and the 
vesting of the legacy. Such income goes as undisposed of. 


Illustrations. 


(a) The testator bequeaths the residue of his property to A, a minor, to 
be paid to him when he shall complete the age of 18. The income from the 
testator’s death belongs to A. 

{b) The testator bequeaths the residue of his property to A when he 
shall complete the age of 18. A, if he complete that age, is entitled to 
receive the residue. 'I’he income which has accrued in respect of it since the 
testator’s death goes as undisposed of. 

CCCXI. Where no time has been fixed for the payment of a 

g-eneral legacy, interest begins to run 

Interest when no time ® .. , 

IS fixed for payment of a from the expiration ot one year from the 

general legacy. testator’s death. 

Exceptions, — (1.) Where the legacy is bequeathed in satis- 
faction of a debt, interest runs from the death of the testator. 
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(2.) Where the testator was a parent or a more remote 
ancestor of the legatee, or has put himself in the place of a 
parent of the legatee, the legacy shall bear interest from the 
death of the testator. 

(3.) Where a sum is bequeathed to a minor with a direction 
to pay for his maintenance out of it, interest is payable from 
the death of the testator. 

CCCXII. — Where a time has been fixed for the payment of 

Interest when time has ^ general legacy, interest begins to run 
been fixed. from the time so fixed. The interest up 

to such time forms part of the residue of the testator’s estate. 

Except ion,‘-^W here the testator was a parent or a more re- 
mote ancestor of the legatee, or has put himself in the place of 
a parent of the legatee, and the legatee is a minor, the legacy 
sliall bear interest from the death of the testator, unless a 
specific sum is given by the Will for maintenance. 

CCCXIII. The rate of interest shall 

Hate of interest. , „ 

be tour per cent, per annum. 

CCCXl V. No interest is payable on the arrears of an annuity 
No inteiest payable within the first year from the death of the 

on arrears of annuity testator, although a period earlier than 
within first year after . * 

testator’s death. the expiration (»f that year may have been 

fixed by the Will for making the first payment of the annuity. 
CCCXV. Where a sum of money is directed to be invested 
to produce an annuitv, interest is payable 

Interest payable on 

sum to be invested to on it from the death of the testator, 
produce annuity. 


Part XXXIX. 

Of the Refunding of Legacies, 

CCCXVL When an executor has paid a legacy under the 
Refund of legacy paid order of a Judge, he is entitled to call 
under Judge’s orders. U[)on the legatee to refund, in the event 

of the assets proving insufficient to pay all the legacies. 

CCCXVII. When an executor has voluntarily paid a legacy, 
No refund if legacy h® cannot call Upon a legatee to refund, 
paid voluntarily event of the assets proving in- 

sufficient to pay all the legacies. 
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CCCXVIII. When the time prescribed by the Will for the 

Refund when legacy Performance of a condition has elapeed, 

has become due on per- without the condition havin? been per- 
tormance of a condition i , o * 

within fiirther time allow- lormed, and the executor has thereupon, 

ed under Section 124. without fraud, distributed the assets; iu 

such case, if further time has been allowed under the one 

hundred and twenty-fourth Section, for the performance of the 

condition, and the condition has been performed accordingly, 

the legacy cannot be claimed from the executor, but those to 

whom he has paid it are liable to refund the amount. 

CCCXIX. When the executor has paid away the assets in 

, , leojacies, and he is afterwards obliged to 

When each legatee is ^ ° 

compellable to refund discharge a debt of which he had no 
in proportion. . . , . ^ ^ 

previous notice, he is entitled to call upon 

each legate.e to refund in proportion. 

CCCXX. Where an executor or administrator has given 

such notices as would have been given by 
Distribution of assets. , -rw. » /'t • i 

the High Court in an administration suit, 

for creditors and others to send in to him their claims against the 
estate of the deceased, he shall, at the expiration of the time 
therein named for sending in claims, be at liberty to distribute the 
assets, or any part thereof, in discharge of such lawful claims 
as he knows of, and shall not 6e liable for tlie assets so distri- 
buted to any person of whose claim he shall not have had notice 
Ci^itor may follow ^t the time of such distribution; but 
nothing herein contained shall prejudice 
the right of any creditor or claimant to follow the assets, or any 
part thereof, in the hands of the persons who may have received 
the same respectively. 

CCCXXI. A creditor who has not received payment of his 


Within what period a 
creditor may call upoa 
a le^^atee to refund. 


debt may, within two years after the death 
of the testator, or one year after the legacy 
has been paid, cull upon a legatee who 


has received payment of his legacy to refund, whether the 


assets of the testator’s estate were or were not sufficient at the 
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time of his death to pay both debts and legacies ; and whether 
the payment of the legacy by the executor was voluntary or not. 
CCCXXII. If the assets were sufficient to satisfy all the 
, , legacies at the time of the testator’s death. 

When a legatee who 

has not received pay- a legatee who has not received payment 
ment or who has been /• i i i i i n t 

compelled to refund l^^acy, or who has been compelled 

I'Jot "blile'one wto tag ^ preceding Section, 

received pa} ment in full cannot oblige one who has received pay- 
to refund. . ® ^ 

ment in full to refund, whether the legacy 

were paid to him with or without suit, although the assets have 
subsequently become deficient by the wasting of the executor. 
CCCXXIII. If the assets were not sufficient to satisfy all 
When an unsatisfied the legacies at the time of the testator’s 
ceed*“agSt‘ Secuto" ^eath, a legatee who has not received pay- 
if solvent. mentof his legacy, must, before he can call 

on a satisfied legatee to refund, first proceed against the exe- 
cutor if he is solvent; but if the executor is insolvent or not 
liable to pay, the unsatisfied legatee can oblige each satisfied 
•legatee to refund in proportion. 

CCCXXIV. The refunding of one legatee to another shall 

not exceed the sum by which the satisfied 
Limit to the refund- , , , . i j ^ t 

ing of one legatee to legacy ought to have been reduced it the 

estate had been properly administered. 
Illustration. 


A has bequeathed 240 rupees to B, 480 rupees to C, and 720 rupees to 
D. The assets are only 1,200 rupees, and if properly administered would 
give 200 rupees to B, 400 luipees to 0, and 600 rupees to D. C and D have 
been paid their legacies in full, leaving nothing to B. B can oblige C to re- 
fund 80 rupees, and D to refund 120 rupees. 


Refunding to be with- 
out interest. 


CCCXXV. The refunding shall in all 
cases be without interest. 


CCCXXVI, The surplus or residue of the deceased's pro- 


Residue of the de- 
ceased’s property after 
usual payments to he 
paid to residuary legatee. 


perty after payment of debts and legacies, 
shall be paid to the residuary legatee when 
any has been appointed by the Will. 
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Part XL. 


{)f the Liability of an Executor or Administrator for devastation. 

CCCXXVII. When an executor or administrator misap- 
plies the estate of the deceased, or subjects 

Liability of executor i • i , i 

or administrator for it to loss or damage he 18 liable to make 

devastation. i go occasioned. 

O o 

Illustrations. 

(a) The executor pays out of the estate an unfounded claim. He is 
liable to make good the loss. 

(h) The deceased had a valuable lease renewable by notice, which the 
executor neglects to give at the proper time. The executor is liable to 
make good the loss. 

(c) The deceased had a lease of less value than the rent payable for it, 
but terminable on notice at a particular time. The executor neglects to 
give the notice. He is liable to make good the loss. 


CCCXXVIII. When an executor or administrator occasions 


For neglect to get 
in any part of the de- 
ceased’s property. 


a loss to the estate by neglecting to get in 
any part of the property of ths deceased, 
he is liable to make good the amount. 
Illustrations. 


(a) The executor absolutely releases a debt due to the deceased from a 
solvent person, or compounds with a debtor who is able to pay in full. The 
executor is liable to make good the amount. 

(b) The executor neglects to sue for a debt till the debtor is able to 
plead the Act for the limitation of suits, and the debt is thereby lost to the 
estate. The executor is liable to make good the amount. 


Part XLI. 

Miscellaneous. 

CCCXXIX. For every instrument or writing of any of the 

Stamps and fees on kinds specified in the Schedule to this Act, 
instruments mentioned j i • i i i, , ^ 

in this Act. and which shall be made or executed after 

the commencement of this Act, there shall be payable to Go- 
vernment a Stamp duty or fee of the amount indicated in the 
said Schedule, 
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CCCXXX, Nothing contained in this Act shall be deemed 
or taken to supersede or affect the rights, 

Saving of rights, du- . r a j . 

ties, and privileges of duties, and privileges of the Admiiiistra- 

Administiator General. General and Officiating Administra- 

tors General of Bengal, Madras and Bombay res{)ectively, 
under or by virtue of Act VIII of 1855 {to amend the law relat- 
ing to the office and duties of Administrator General)^ Act 
XXVI of 1860 {to amend Act VIII of 1855), The Regimental 
Debts Act, 1863, and the Administrator General’s Act 1865 ; 
and it shall be the duty of the Magistrate or other Chief Officer 
charged with the executive administration of a district or place 
in criminal matters, whenever any person to whom the provi- 
sions of this Act shall apply shall die within the limits of his 
jurisdiction, to report the circumstances without delay to the 
Administrator General of the Province, retaining the pro- 
perty under his charge until letters of administration shall have 
been obtained by that Officer or by some other person, when 
the property is to be delivered over to the person obtaining such 
letters, or who may obtain probate of the Will (if any) of the 
deceased. 

CCCXXXI. The provisions of this Act shall not apply 

Succession to property to Intestate OF Testamentary succession 
of Hindus, Muharama- tt* w tut i 

dans or Buddhists and to the property of any Hindu, Muham- 

mrfaaot Buddhist; Mr .wn they apply 
ed by this Act. to any Will made, or any intestacy occur- 

ring before the first day of January 1866. The fourth Section 
shall not apply to any marriage contracted before the same 
day. 

CCCXXXII. The Governor-General of India in Council 

Power of Governor- 

General to exempt any an order, either retrospectively from the 

race, sect, or tribe in Bri- . i ^ 

tub JndU from ttie ope- passing ot this Act, or prospectively, to 
ration of this Act. exempt from the operation of the whole 

or any part of this Act the members of any race, sect or tribe 
in British India or any part of such race, sect or tribe, to whom 
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he may consider it impossible or inexpedient to apply the pro- 
visions of this Act, or of the part of the Act mentioned in the 
order. The Governor-General of India in Council shall also 
have power from time to time to revoke such order, but not so 
that the revocation shall have any retrospective effect. All 
orders and revocations made under this Section shall be pub- 
lished in the Gazette of India. 


SCHEDULE. 


Stamps. 

Petition for probate or letters of adminis- 
tration where the value of the estate exceeds 
II 11 pees five hundred 

Ditto where the value of the estate is less 
than Rupees five hundred 

Probate or letters of administration 

Caveat 

Citation 

All petitions other than those abovemcn- 
tioned 

Inventory 

Administratlombond 

Fee. 


Stamps. 


Rupees 10 0 0 


Rupee 

Rupees 

Rupees 

Rupee 

Rupee 

Rupee 

Rupees 


0 

0 

0 

0 

0 

0 

0 


Translations by the Court Translator or by 
order of the Court, per folio of ninety words Rupees 2 


0 

0 

0 

0 

0 

0 

0 


0 0 


Mofussil Small Cause Courts. 

ACT No. XL OF 1865. 

\Received the assent of the G. G. on the \5th March 1865.] 

Recites expediency of consolidating the Laws relating to Small Cause 
Courts in the Mofussil. 

1. Interprets words of Number, Gender, the words Judge, Section, 
Court of Small Causes, Local Governments. 

2. Repeals Act XLII, 1860 and Act XII, 1861, saving in some respects 
Courts constituted under that Act. 

Y 
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3 10. Empowers Local Governments, with consent of the Governor- 

General in Council, to constitute Small Cause Courts under this Act, and (4) 
gives such Courts a Seal, and (5) as to where they shall be held, and (6) of 
what causes have cognizance up to 500 Rupees ; and (7) empowers the 
Government to extend the jurisdiction to 1,000 Rupees ; and (8) as to causes 
of jurisdiction ; and (9) as to when the suit is against Government; and 
(10) when against the Secretary of State for India. 

11. Directs when service of summons on servant, &c., shall be good ser- 
vice. 

12. Makes jurisdiction of Small Cause Court exclusive, save as to speci- 
fied jurisdiction of Magistrates, &c., Village Moonsiffs, &c.. Military Courts 
of Request, &c., and of specified single officers in Madras and Bombay. 

13 — 14 . Small Cause Court Judge to be appointed by Local Government, 
with salary to be determined by the Governor-General in Council, and (14) 
Judge, if of 2 or more Courts, to go on Circuit. 

15. Local Government may also invest any person with powers of Small 
Cause Court Judge, &c. ; who (16) may have concurrent jurisdiction with 
Judge, and business to be distributed between them, how; and (17j remu- 
neration of such person to be fixed by the Governor-General of India in 
Council. 

18 — 20. In suits under this Act Summons to be for final disposal, and no 
written statement, &c. ; and (19) immediate execution of decree may be 
given ; and (20) after sale of immoveable property, execution may be obtained 
against immoveable, how. 

21 — 28. Decrees, &c., under this Act final, but may be set aside in spe- 
cified cases, and how, or new trial may be granted ; and (22) Court may 
reserve questions of law, &c., for its own opinion in suits up to 500 Rupees, 
and for opinion of High Court in suits above 500 Rupees; and (23) may 
pass a decree contingent on the result of that reserved question, but not issue 
execution ; and (24) an early day shall be fixed for reserved case being 
heard ; and (25) parties or their Pleaders may be heard in High Court ; 
which Court (26) shall send its judgment under seal to Court below ; and 
(27) costs in High Court to be costs in the cause ; and (28) High Court 
may alter, &c., decree of Court below, and make such order as justice may 
require. 

29 — 34. Local Government may appoint one the Principal Court, if more 
than one in a District ; and (30) assigns the powers of the Principal Judge ; 
and (31) Rules may be made by Government for two Judges sitting together ; 
and (32) if they differ on point of law, question to be referred to High 
Court ; on (33) any other kind of question, the Seqior Judge to have the 
casting voice; and (34) if Judge and Person only with acting power differ, 
the Judge to have casting voice. 

35 — 39. Empowers Local Government to appoint Registrar for Small 
Cause Court with salary ; who (36) shall be Chief Ministerial Officer of the 
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Court; and (37) in absence of Judge may receive plaints, with power to 
reject, and (38) take confession of judgment and enter same; and (3^) 
receive applications for execution, and execute them, &c. 

40 — 43. Local Government may give Registrar powers of a Judge up to 
20 Rupees, and (41) in such suits he shall proceed as Judge would, in 
subordination to powers of Judge, in what respects; and (42) no appeal to 
lie, but he may reserve question, &c., for Judge ; and (43) his decree may be 
set aside, &c., by Judge only on same grounds as Judge’s might be. 

44 — 45. Clerk of the Court with salary may be appointed ; appointment 
and removal to lie with the Court ; and Registrar may be Clerk ; and Clerk 
shall, (45) subject to Registrar, issue all process, keep accounts, &c. 

46. High Court shall have power to make Rules and Orders, &c., for 
Small Cause Courts. 

47. Extends Stamp Act X, 1862. Section 26, to Small Cause (’ourts, and 
Code of Civil Procedure so far as applicable. 

48. Saves Small Cause Courts in Military Cantonments from Act HI, 
1859, Section 3, and from Act XXll, 1864, Sections 6, 7, 8. 

49. Saves Courts of Requests under 27 Vic. c. 3 from this Act and from 
Act XXII, 1864, Sections 6, 7, 8. 

50. Applies to this Act references in previous Acts to Act XLII, 1860, 
and procedure of this Act to be substituted for that of Act XLII, 1860. 

51. Whenever Small Cause Court’s business insufficient to occupy Judge 
fully, Local Government may invest him with other specified powers under 
Code of Criminal Procedure, &c. 

52. Empowers Local Government to appoint Small Cause Court Judge to 
hear cases under Act X, 1854, arising within local limits of Court. 

53. Makes it duty of Small Cause Courts to comply with requisitions of 
Government for Records, Returns, &c. 


Whereas it is expedient to consolidate and amend the law 
relating^ to Courts of Small Causes beyond 

\) 1 c • 

tlie local limits of the ordinary original 
Civil jurisdiction of the High Courts of Judicature ; It is 
enacted as follows : — 


Interpretation clause. 

Words importing 

Number, 


Gender. 

“ Judge.” 
“ Section.” 


I. In this Act, unless there be some- 
thing repugnant in the subject or context — 
the singular number include the plural, 
and words importing the plural number 
include the singular. 

Words importing the masculine gender 
include females. 

“ Judge” includes an Acting Judge. 

“ Section” means a Section of this Act. 
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“ Court 
Causes.” 


“ Local Government.” 
“ High Court.” 


of Small Court of Small Causes” means a Court 

constituted under this Act. 

And, in every part of British India in which this Act ope- 
rates, Local Government” denotes the 
person authorized to administer the Exe- 
cutive Government in such part, and 
High Court” denotes the highest Civil Court of Appeal having 
jurisdiction therein. 

II. Act XLII of 1860 {for the establishment of Courts of 
Repeal of Acts XLTI Small Causes beyond the local limits of the 

of I 860 , and XII of 1861 . jurisdiction of the Supreme Courts of 
Judicature established by Royal Charter), and Act XII of 1861 
{to amend Act XLII of 1860) are hereby repealed: Provided 
that any Courts of Small Causes now in existence wliich shall 
have been constituted under Act No. XLII of 1860 shall be 
considered as constituted under this Act within the territorial 
limits of the jurisdiction assigned to such Courts under the said 
Act XLII of 1860, or which may hereafter be assigned to them 
under the next following Section, and shall be subject to all the 
provisions contained herein : and all suits and proceedings pend- 
ing in any such Courts shall be heard and determined in the 
same manner as suits and proceedings are required to be heard 
and determined under this Act ; but this Act shall not in any 
way invalidate or alter the effect of anything which shall have 
been done in any such suit or proceeding prior to the com- 
mencement of this Act. 

III. The Local Government may, with the previous sane- 

Constitution of Small the Governor-General of India in 

Cause Courts. Council, constitute for the trial of suits 

under this Act, Courts of Small Causes with such establish- 
ment of Officers as may be necessary, at any places within the 
Territories under such Government. Whenever a Court of 
Limits of their terri- Small Causes shall be so constituted, the 
Local Government shall fix the territorial 
limits of the jurisdiction of such Court, 
and may from time to time alter the limits so fixed. 
The Local Government may abolish any Court of Small 
Causes. 


torial jurisdiction to be 
fixed b'’’ ^ r2.rviT01.Ti_ 

ment. 
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IV. Every Court of Small Causes shall use a seal bearing 
Seal of the Court. the following inscription in English and 

in the language of the Court — " Court of Small Causes of 

”, — and shall be subject to the 

“'J of A' »%'■ 

Court. 

V. Courts of Small Causes shall be held at such place or places 
Places ^where Courts within the local limits of their respective 

to beheld. jurisdictions, as shall from time to time be 

appointed by the Local Government. 

VI. The following are the suits which shall be cognizable by 
Suits cognizable by Courts of Small Causes, namely, claims for 

Small Cause Courts. money due on bond for other contract, or 

for rent, or for personal property, or for the value of such 
property, or for damages, when the debt, damage, or demand 
does not exceed in amount or value the sum of five hundred 
E-upees whether on balance of account or 
otherwise; Provided that no action shall 
lie in any such Court — 

(1) On a^i balance of partnership account, unless the balance 
shall have been struck by the parties or their agents : 

(2) For a share or part of a share under an intestacy, or for a 


Proviso. 


legacy or part of a legacy under a Vl^ill : 

(3) For the recovery of damages on account of an alleged 
personal injury, unless actual pecuniary damage shall have 
resulted from the injury : 

(4J For any claim for the rent of land or other claim for 
which a suit may now be brought before a Revenue Officer, un- 
less, as regards arrears of rent for which such suit may be brought, 
the Judge of the Court of Small Causes shall have been expressly 
invested by the Local Government with jurisdiction over claims 
to such arrears. 

VII. The Local Government may extend the jurisdiction of 
Power to extend juris- any Court of Small Causes, in suits of the 

diction of Small Cause nature described in the last preceding Sec- 
Courts to Rupees one . ^ 

thousand. tion and thereby made cognizable by 

Courts of Small Causes, to an amount not exceeding one thou- 
sand Rupees. 
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VIII. Courts of Small Causes may try all such suits as are 

Jnrisdiction of the described in the sixth Section and thereby 

made cognizable by Courts of Small 
Causes, if the defendant at the time of the commencement of 
the suit shall dwell, or personally work for gain or carry on 
business, within the local limits of the jurisdiction of such 
Court; or if the cause of action arose within the said local 
limits, and the defendant, at the time of the commencement of 
the suit, shall by his servant or agent carry on business or work 
for gain within those limits. 

Explanations. — {a.) Where a person has a permanent dwell- 
ing at one place, and also a lodging at another place for a tem- 
porary purpose only, he shall be deemed to dwell at both 
places in respect of any cause of action arising at the place 
where he has such temporary lodging. 

(5.) A Corporation or Company shall be deemed to carry 
on business at its sole or principal office, or at any place where 
it has also a subordinate office in respect of any cause of action 
arising at such place. 

(c.) The ‘ business^ contemplated in this Section must be 
carried on at some fixed place for at least a certain time. 

IX. Suits against the Local Government or against the Go- 

vernment of India shall be brought in the 
against Govern- Court having jurisdiction at the place 
which is the seat of such Government, 


X. Suits against the Secretary of State shall be brought in 

the Court having jurisdiction at the place 

Suits against the Se- which is the seat of the Local Government 
cretaryoi State. 

for the Territories in which the cause of 


action arose. 


XI. Service of a summons ssued under this Act, on any 
Substituted service of servant or agent by whom the defendant 
Summons. carry on business or work for gain 

shall be deemed to be good service upon the defendant, pro- 
vided that such agent or servant himself, at the time of such 
service, personally carries on the business or work for gain for 
the defendant, within the local limits of the jurisdiction of the 
Court in which the suit is brought. 
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XII. Wherever a Court of Small Causes is constituted 

under this Act, no suit cognizable by 

rx)nrt**of''ln»ai*'cau8es such Court shall be heard or determined 

Court having jurisdiction 

risdiction within the within the local limits of the jurisdiction 
local limits. 

of such Court of Small Causes : Provided 
that nothing in this Act shall be held to take away the 
^ ^ . iurisdiction which a Magistrate, or a per- 

Savinp: of jurisdiction » r 

of Magistrates as to son exercising the powers of a Magis- 
trate, or an Assistant or Deputy Magistrate, 
can now exercise in regard to debts or other claims of a 
Civil nature, or the jurisdiction which can be exercised by 
Of Village MoonsifFs Village Moonsiffs, or Village or District 
PanJa^KM^drar* Panch^yats, under the provisions of the 
Of Military Courts of Madras Code ; or by Military Courts of 
Requests. llequests, or by Cantonment Joint Magis- 

trates invested with Civil jurisdiction under Act 111 of 
1859 {for conferring C'wil jurisdiction in certain cases upon 
Cantonment Joint Magistrates^ and for constituting those Officers 

. , Registers of. Deeds); or by a single 

Of Officers appointed ^ f f ^ ^ 

to tiy small suits m Officer duly authorized and appointed 

Madras and Bombay. under the Rules in force in the Presiden- 
cies of Madras and Bombay respectively, for the trial of 
small suits in Military Bazars, in Cantonments, and Stations 
occupied by the troops of those Presi- 
chd%s“in*M'ad“r76.^“"‘ dencies respectively ; or by Panchayats in 
regard to suits against Military persons, 
according to the Rules in force in the Presidency of Madras. 

XIII. Every Court of Small Causes shall (except as here- 

Judge of Court inafter provided) be held before a Judge 

appointed by the Local Government, and 
who shall receive such salary as the Governor-General of India 
in Council may from time to time determine. Such Judge 
shall be the Judge either of one such Court or of two or more 
such Courts as the Local Government shall appoint, but except 
as hereinafter provided, he shall not exercise any Civil juris- 
diction except under the provisions of this Act. 


Or *bf Military Pan- 
ch^yats in Madras. 


Judge of Court. 
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Power to Judge of 
several Courts to fix 
times and dates of cir- 
cuits and sittings. 


XIV. It shall be lawful for any Judge who is the Judge 
of two or more Courts of Small Causes 
to fix, subject to the orders of the Local 
Government, or, in Territories under the 
immediate administration of the Govern- 
ment of India, of the Chief Commissioner, or other principal 
Civil Authority, the times at which he will go on circuit, and 
the dates on which his sittings in the several Courts of which 
he is Judge shall commence. Notice of such tiroes and dates 
shall be published in the Official Gazette and at such places and 
in such manner as the Local Government or Chief Commissioner 
or other Authority as aforesaid shall think fit to direct in that 
behalf 

XV. The Local Government may from time to time invest 

any person with the powers of a Judge 
of a Court of Small Causes under this 
Act for a limited period, or for specific 
periods in each year only, and declare in 
what Court or Courts of Small Causes 
such powers shall be exercised by such person. Any person so 
invested shall, in all Courts in which the Local Government 
shall have declared that he shall exercise 
the said powers, have all such powers as 
might in such Courts be exercised by a 
Courts appointed under the thirteenth 


Local Government 
may invest any person, 
for a limited period, with 
powers of Judge of Court 
of Small Causes. 


Powers to be exer- 
cised by persons so in- 
vested. 


Judge of the said 
Section. 

XVI. If it shall be declared by the Local Government 
that any person invested under the last 

Jurisdiction to be ex- to.* r 

ercised by persons so preceding Section with the powers of a 

invested in Court m Judge of a Court of Small Causes, shall 
which there is a Judge. ® 

exercise those powers in a Court of which 
there is a Judge appointed under the thirteenth Section, the 
person so invested shall exercise a jurisdiction concurrent with 
that of such Judge. The Local Government shall from time 
to time make Kules to provide for the distribution of business 
between any person so invested and any Judge in wdiose Court 
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it may be declared that such person shall exercise his powers, 
and generally for regulating and defining the duties and 
relative positions of Judges of Courts of Small Causes and 
persons so investedwis aforesaid : Provided always that no such 
Rule shall be in any way inconsistent with the provisions of 
this Act. 


XVIL Every person invested with the powers of a Judge 


Remuneration of Judges 
and of persons invested 
with powers of Small 
Cause Court Judge, and 
restriction from practising 
within the limits. 


of a Court of Small Causes under the fif- 
teenth Section shall receive such remuner- 
ation as the Governor-General in Council 
shall from time to time determine. It 
shall not be lawful for any such person to 


practise as a Barrister, Attorney, Vakeel, Pleader, or Law 


Agent in any District or place within the territorial limits of 
which he is empowered to exercise the powers with which he 
is invested. 


Summons. 


In suits cognizable by 
Small Cause Courts, 
Court may on the judg- 
ment-creditor’s applica- 
tion direct immediate 
execution against the 
judgment-debtor’s person 
or moveable property. 


XVIII. In all suits under this Act the summons to the 
defendant shall be for the final di8})Osa] of 
the suit, and no written statement other 
than the plaint shall be received unless required by the Court. 

XIX. When a decree is passed in any suit of the nature 
and amount cognizable under this Act, the 
Court passing the decree may, at the same 
time that it passes the decree, on the verbal 
application of the party in whose favour 
the decree is given, order immediate execu- 
tion thereof by the issue of a warrant 
directed either against the person of the judgment-debtor if he 
is within the local limits of the jurisdiction of the Court passing 
the decree, or against the moveable property of the judgment- 
debtor within the same limits. If the warrant be directed against 
the moveable property of the judgment-debtor, it may be general 
against any personal property of the judgment-debtor wherever 
it may be found within the local limits of the jurisdiction of the 
Court, or special against any personal property belonging to the 
judgment-debtor within the same limits, and which shall be indi- 
cated by the judgment-creditor. 


z 



182 


THE ACTS OF THE 


[1865. 


XX. In the execution of a decree under this Act, if, after 

Execution against im- the sale of the moveable property of a 
moveable property, if ludgment-debtor, any portion of a iuds- 

.sufficient. ment-debt shall remain due, and the 

holder of the judgment desire to issue execution upon any im- 
moveable property belonging to the judgment-debtor, the Court, 
on the application of the holder of such judgment, shall grant 
him a copy of the judgment and a certificate of any sum remain- 
ing due under it ; and on the presentation of such copy and 
certificate to any Court of Civil Judicature having general juris- 
diction in the place in which the immoveable property of the 
judgment-debtor is situate, such Court shall proceed to enforce 
such judgment according to its own rules and mode of procedure 
in like cases. 

XXI. In suits tried under this Act, all decisions and orders 


of the Court shall be final : Provided that 
under this Act to be m any case in which a decree shall be 
passed ex-parte against a defendant, he 

Ex-parte decree may may within thirty days after any process 
be set aside. ^ ^ ^ , , , 

for enforcing the decree has been executed 

give notice to the Court by which the decree was passed, of his 
intention to apply to the Court at its next sitting for an order to 
set it aside : and if, on the application being made to the Court 
at its next sitting, it shall be proved to the satisfaction of the 
Court that the summons was not duly served, or that the defend- 
ant was prevented by any sufficient cause from appearing when 
the suit was heard, the Court .shall pass an order setting aside 
the decree and shall appoint a day for proceeding with the suit, 
upon such terms as to costs or otherwise as shall to the Court 
seem proper : Provided also that it shall be competent to the 

New trial Court, if it shall think fit, in any case not 

falling within the proviso last aforesaid, to 
grant a new trial, if notice of the intention to apply for the same 
at the next sitting of the Court be given to the Court within 
the period of seven days from the date of the decision, and if the 
same be applied for at the next sitting of the Court ; but no such 
new trial shall be granted where the party applying for the same 


New trial. 
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is the defendant or one of the defendants, unless he^shall with 

On deposit of debt notice of application deposit in Court 
and costs. amomjj foj. a decree shall have 

been passed against him, including the costs (if any) of the 
opposite party. 

XXII. If in the trial of any suit under this Act any ques- 

« ^ . tion of law, or usage having the force of 

tions of law, &c. to High Jaw, or any question as to the construc- 
tion of a document which construction 
may affect the merits of the decision, shall arise, the Court, in 
suits for an amount not exceeding five hundred Rupees, may, 
either of its own motion or on the application of any of the parties 
to the suit, and in suits for an amount greater than five hundred 
Rupees shall draw up a statement of the case and refer it, with 
the Court’s own opinion, for the decision of the High Court. 

XXIIL The Court may proceed in the case notwithstanding 
, such reference, and may pass a decree con- 

Power to pass decree ^ ^ * 

contingent upon the opi- tingent UDon the opinion of the High 

nion of the High Court. ^ \ ' v .1, 

Court on the point referred ; but no exe- 
cution shall be issued in any case in which a reference shall have 
been made, until the receipt of the order of the High Court. 

XXIV. The High Court shall fix an early day for the. 

High Court to fix day hearing of the case, and shall cause notice 
for the hearing. ]jq placed in the Court- 

house. 

„ . XXV. The parties to the case may 

Parties may appear * ^ ^ 

and be heard in person appear and be heard in the High Court in 
or by Pleader. i -rki i 

person or by rleader. 

XXVI. The High Court, when it has heard and considered 

Decision of High Court the Case, shall send a copy of its judgment, 
to be transmitted. under the seal of the Court, to the Court 

by which the reference was made ; and such Court shall, on the 
receipt of the copy, proceed to dispose of the case conformably 
to the decision of the High Court. 

XXVII. Costs, if any, consequent on the reference of a cage 

Costs of reference to for the opinion of the High Court, shall 


Parties may appear 
and be heard in person 
or by Pleader. 


Costs of reference to 
High Court. 


be costs in the suit. 
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XXVIII. When a case is referred to the High Court under 
power to High Court the twenty-second Section, the High Court 

^cr of7e^rc1‘m^riu “^7 aside any order or 

the matter. decree which the Court stating the case 

may have made in the suit out of which the reference arose, and 
may make such order as the justice of the case may require. 
XXIX* Whenever more Courts than one are constituted in 


Power to appoint one 
of the Courts of a District 
to be the Principal Court. 


any District under this Act, the Local 
Government may appoint one of the same 
Courts to be the Principal Court of Small 


Causes in such District. 


XXX. The Judge of the Principal Court of Small Causes in 
Principal District may sit with the Judge of 


Judge of 
C )urt may sit with Judge 
of any other Court in the 
District for the trial of 
reserved suits. 


any other Court of Small Causes in the 
same District, or with a person invested 
with the powers of a Judge as aforesaid 
in such Court, for the trial and determination of any suit cogni- 
zable under this Act, and shall so sit for the trial and deter- 
mination of any such suit which the Judge of such other Court 
or other person as aforesaid may reserve for trial by himself and 
the Judge of the Principal Court of Small Causes. 

XXXI. The Local Government may from time to time 
make Rules providing that in such cases 
as shall be prescribed in such Rules, two 
Judges or a Judge and a person invested 
with the powers of a Judge as aforesaid, 
shall sit together and hear and dispose of suits and applications. 

XXXII. If two Judges, or’a Judge and a person invested 

Procedure when two of a Judge as aforesaid, 

Judges differ on a point sit together and they concur in the deci- 
sion or order to be passed, such decision or 
order shall be the decision or order of the Court : but if they 
shall differ on a point of law, or usage having the force of law, 
or in construing a document the construction of which may 
affect the merits of the decision, they shall submit a case for the 
opinion of the High Court on the point of difference between 
them, in the manner jireseribed in the twenty-second Section of 


I.ocal Government 
may make Rules provid- 
ing that two Judges shall 
sit together for trial of 
certain suits. 
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this Act ; and the provisions applicable to a reference to the 
High Court, contained in the twenty-second, twenty-third, 
twenty-fourth, twenty-fifth, and twenty-sixth Sections of this 
Act, shall be applicable to every reference made under this 


Section. 

XXXIIL If two Judges differ on any matter other than 


Casting voice in case 
of (lifFereuco between two 
Judges on a question of 
fact. 


Casting voice in case 
of diifercncc on a ques- 
tion of fact between a 
Judge and a person in- 
vested with a J udge^fl 
powers. 


the matters above-mentioned, the Judsre 
who is senior in respect of date of appoint- 
ment as a Judge of a Court of Small 
Causes shall have the casting voice. 

XXXIV. If a Judge and a person 
invested with the powers of a Judge as 
aforesaid differ on any matter other than 
the matters above mentioned, the Judge 
shall have the casting voice. 


XXXV. It shall be lawful for the Local Government to 


Appointment of Regis- appoint to any Court of Small Causes an 
tiai- Officer who shall be called the Registrar of 

the Court, and who shall be paid such salary as shall from time 
to lime be authorized in that behalf by the Governor-General of 


India in Council. 

XXXVl. The Registrar of every Court of Small Causes 
shall be the chief Ministerial Officer of the 

Duties of Registrar. 

Court. In addition to any other duties 
and powers herein imposed or conferred upon the Registrar, he 
shaH, subject to the provisions contained in the next following 
Section, receive all plaints presented to the Court ; issue notice 
of suit to the defendants ; receive any documents which the 
parties may wish to put in ; and issue process for the attend- 
ance of their witnesses. He shall likewise keep lists of all 
causes coming on for trial, and fix such days for their being 
heard respectively, as may seem to him fit. He may also 
receive notices under the twenty-first Section. 

XXXVIL If, when the Judge is absent on duty and there 
is no perseu invested with the powers of 
«« aforesaid, the Registrar shall 
fcomc in certain I'aiti- of opinion that any plaint presented 

to the Court is defective in any of* the 
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particulars mentioned in Sections twenty-seven to thirty-two, 
both inclusive, of the Code of Civil Procedure, he may reject 
the same. But it shall be lawful for the Judge or for any per- 
son invested with the powers of a Judge as aforesaid, to reject 
any plaint which may have been received by the Kegistrar, 
and to receive any plaint which may have been rejected by 
him : Provided that such reception or rejection (as the case 
may be) by the Reojistrar shall, in the 
opinion 01 such Judge or other person 
empowered as aforesaid, have been erroneous, and that an ap- 
plication to set the same aside shall be made at the first subse- 
quent sitting in the said Court of a Judge or other person duly 
empowered as aforesaid. 

XXXVIII. If a suit shall have been instituted in a Court 


^ . .of Small Causes, and the defendant shall 

Registrar may receive 

and enter up judgments have been duly summoned to appear and 
by confession. answer therein, and if before the day 

appointed for the hearing of such suit, the defendant or his 
agent duly authorized in that behalf shall appear before the 
Registrar of the Court, and admit the plaintiff's claim and apply 
for leave to confess judgment, it shall be lawful for the Regis- 
trar, if the Judge be absent on duty and there be no person 
invested with the powers of a Judge as aforesaid, to enter on 
the record a decree for the plaintiff by confession, and such 
decree shall have the like force and effect as a decree for ^the 
plaintiff would have had if the suit had been heard by the Judge 
and a decree passed by him for the plaintiff : Provided that in 
every case, before passing a decree under 
this Section, it shall be the duty of the 
Registrar fully to satisfy himself of the service of the summons, 
of the identity of the parties, and of their good faith in appear- 
ing before him. 


XXXIX. The Registrar, if the Judge be absent on duty 

Execution of decrees and there be no person invested with the 
by Registrar. powers of a Judge as aforesaid, shall also 

receive applications for the execution of decrees passed by the 
Judge, or other person em[)owered as aforesaid, of the Court of 
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which he is the Registrar, and, subject to any orders which he 
may receive from the Judge or such other person, shall execute 
such decrees in the same manner as the Judge might execute 
them. No appeal shall lie from any order passed by the Regis- 
trar under this Section ; but the Judge or other person em- 
powered as aforesaid may, within three calendar months from 
the making of the order, of his own motion reverse or modify it. 

XL. The Local Government may invest any Registrar with 
the powers of a J udge of a Court of Small 

giswTwiUi juri!diedon Causes In suits arising within the local 

of Small Cause Court Hmits of the jurisdiction of the Court of 
Judge m certain cases. ... 

which he is the Registrar, provided that 

the amount or value of the claim shall not exceed twenty 
Rupees. The Registrar shall exercise such powers subject to 
the general control of the Judge, or, when there is no Judge, 
of any person invested with the powers of a Judge as afore- 
said. 


XLI. The suits cognizable by the Registrar under the last 

Hearing of suits cog- preceding Section shall be set down for 
nizable by Registrar. hearing before such Registrar, and he 

shall hear and determine such suits and execute the decrees 
made therein, in such manner in all respects as the Judge of 
the Court might hear, determine and execute the same respect- 
ively : Provided that the J udge, or, when there is no J udge, 

Transfer from Regis- person invested with the powers of 

trar’s to Judge’s file. ^ Judge, whenever he thinks proper, may 

transfer to his own file any suit on the file of the Registrar, 
and may hear and determine the same. 


XLIL No appeal shall lie from any order or decision made 
No appeal from deci- Registrar, in any case 


sion of Registrar under 
last Section : but in 
cases of doubt, he may 
submit statement for 
opinion of Judge. 


heard or disposed of by him : but in any 
case in which the Registrar shall enter- 
tain any doubt upon any question of law, 
or usage having the force of law, or as 


to the construction of a document which construction may 
affect the merits of the decision, he shall be at liberty to state 


a case for the opinion of the Judge, or, when there is no Judge, 
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of the person invested with the powers of a J udge as afore- 
said, in like manner as the Judge may, under the twenty-second 
Provisions 'applicable ' Section of this Act, state a case for the 
to such reference. opinion of the High Court ; and all the 

provisions herein contained relative to the stating of a cose by 
the Judge, shall apply> mutatis mutandis , to the stating of a 
case by the Kegistrar. 

XLIII. A decree passed by a Registrar under the thirty- 

eighth Section may be set aside by the 
Setting aside decree ° n ^ i 

by a Registrar under Judge ot the Court, or. When there is no 

Section 38. Judge, by the person invested with the 

powers of a J udge as aforesaid, in such manner and on such 

grounds only as it might be set aside if it were a decree passed 

at the hearing of the cause by the Judge or other person 

empowered as aforesaid. 

XLIV. An Officer to be styled the Clerk of the Court 

. . , ^ , may be appointed to any Court of Small 

Appointment and re- 

moval of Clerk of the Causes on such salary as shall be authoriz- 
ed by the Governor-General of India in 
Council. The appointment and removal of such Officer shall 
rest with the Court, subject to the approval of the Local 
Government, or, in Territories under the immediate adminis- 
tration of the Government of India, of the Chief Commis- 
sioner or other principal Civil Authority. The Registrar of 
any Court of Small Causes may also be the Clerk of the Co^prt, 
XLV. When a Clerk is appointed to any Court of Small 
, Causes, such Clerk shall, subject to the 

Duties of Clerk. n i , 

orders of the Court and of the Registrar 

if there be a Registrar, issue all Summonses, Warrants, Orders, 

and Writs of Execution, and keep an account of all proceedings 

of the Court, and shall take charge of and keep an account 

of all monies payable or paid into or out of Court, and shall 

enter an account of all such monies in a book belonging to 

the Court to be kept by such Clerk for that purpose. 

XLVI. The High Court shall have power to make and 

High Court empow- general Rules for regulating the 

ered to make rules of practice and proceedings of Courts of 
practice, &c. o i 

Small Causes, and also to prescribe forms 
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for every proceeding in the said Courts for which it shall 
think that forms should be provided, and for keeping all 
books, entries, and accounts to be kept by the Officers, and 
from time to time to alter any such Rule or form : Provided 
that such Rules and forms be not inconsistent with the 
provisions of this Act or of any other law for the time being in 
force. 


XLVIL The twenty-sixth Section of Act X of 1862 ( to 

consolidate and amend the Law relating 

26 ^of^Act”^X^^ofT 86 °^ Stamp Duties)^ and, except as herein- 

and of Act VIII of 1859, before provided, the provisions of the 

made applicable to cases ^ ^ ^ 

cognizable under this Code of Civil Procedure shall, so far as 
ct 

the same are or may be applicable, extend 
to all suits and proceedings under this Act. 

XLVIII, Nothing in the second Section of the said Act 
Saving of Act XI of No. Ill of 1859, or the sixth, seventh, and 
1841, Section 17, eighth Sections of Act No. XXII of 1864 

{to make provision for the Administration of Military Cantonments^^ 
relating to the establishment of Courts of Small Causes in 
Military Cantonments, shall be held to affect so much of Act 
No. XI of 1841 {for consolidating and amending the Regulations 
concerning Military Courts of Requests for Native Officers and 
Soldiers in the service of the East India Company) as declares 
that in places beyond the frontier of the Territories of the 
East J[ndia Company, actions of debt and other personal actions 
may be brought before the Military Courts therein mentioned, 
against persons so amenable as therein mentioned, for any 
amount of demand. 


XLIX. Nothing in this Act, nor in the sixth, seventh and 

Saving of jurisdiction eighth Sections of the said Act XXII 
of Courts of Requests. ] 304^ shall be held to affect the juris- 

diction of any Court of Requests convened under the hundred 
and third Section of the Statute 27 Vic., cap. 3, or the corres- 
ponding Section in any other Statute for the time being in 
force, for punishing mutiny and desertion, and for the better 
payment of the Army and their quarters, or the powers of a 
Commanding Officer under any such Statute to assemble such 
Courts. 


1 A 
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L. When in any Act passed prior to the coming into 
operation of this Act reference is made 
XLII of 1860, such reference 
iD^g A^ ^ to this Act, 
and when any procedure is directed to be 
in accordance with the provisions of Act XLII of 1860, such 
procedure shall be deemed to be directed to be in accordance 
with the provisions of this Act. 

LI. Whenever the state of business in any Court of Small 

,5 ^ ^ Causes, the Judge of which shall be the 

Power to give a Small ° . 

Cause Court Judge the Judge of such Court Only, is not sufBcient 
powers of a Principal . i • x- ^ n -r i 

Sudder Ameen or a Ma- tO OCCUpy hlS time tully, the Local 

Government may invest him within such 
limits as it shall from time to time appoint, in addition to his 
powers as such Judge, with the powers of a Magistrate as 
defined in the Code of Criminal Procedure, or, in the Regula- 
tion Provinces, with the powers of a Principal Sudder Ameen, 
or, in the Non-Regulatioii Provinces, with the powers of an 
Officer exercising the like or nearly the like powers as those 
of a Principal Sudder Ameen. 

LII. In the places in which the provisions of Act X of 
1859 {to amend the Law relating to the 

Ca^rCo^rt^Ju'dg^Tu- of Rent in the Presidency of Fort 

rifidiction to hear claims William in Bengal) are in force, the 
under Act X of 1859. ^ 

Local Government may empower any 
Judge of a Court of Small Causes to hear and determine, under 
the rules contained in the said Act X of 1859 applicable to 
trials before a Collector, and subject to the same regular and 
special appeal, the claims cognizable under such Act arising within 
the local limits of the jurisdiction of such Court. Any Judge 
so empowered shall exercise all the powers of a Collector under 
the* said Act X of 1859 except the power of hearing appeals. 

LIII. Courts of Small Causes shall comply with such re- 
quisitions as may from time to time be 
by the Local Government or the 
called for by ^al Go- High Court for records, returns, and 
statements in such form and manner as 
such Government or Court may deem proper. 



ACT XII.] 


GOVERNOR GENERAL IN COUNCIL. 


191 


High Court. Fort Wiliiah— PbisonerEi 
ACT No. XII. OF 1865. 

[Received the assent of the Q. G. on the \5th March 1865.] 

Recites expediency of Prisoners in Calcutta being committed to the Cus- 
tody of an Officer appointed by Government instead of to the Sheriff. 

1. Interprets words High Court, Magistrate. 

2. Repeals Act XXVIII, 1862, Sections 47, 48, 49, 50, 51, 52 and Act 
XXV, 1863. 

3. Commitments to be no longer to Sheriff, nor warrants of arrest di- 
rected to him. 

4 — 6. Authorizes Bengal Government to appoint a Superintendent of Pre- 
sidency Jail, for reception and custody of Prisoners, to whom (5) shall be 
delivered Prisoners under sentence, &c., and (6) for intermediate custody, 
if to be transported. 

7. Calcutta Magistrates to commit prisoners under sentence to same 
custody. 

8. Superintendent to detain Prisoners according to the warrant. 

9. Prisoners committed by Justice of the Peace for trial at Sessions to be 
delivered to Superintendent with warrant. 

10—11. Prisoners under arrest by Civil Process to be delivered to Su- 
perintendent, with Copy of Warrant, who (11) shall detain such person ac- 
cording to exigency of warrant. 

12. Transfers to custody of Superintendent persons confined in Jail at 
time of commencement of this Act. 

13. Warrant of Commitment of State Prisoners under Bengal Regula- 
tion III, 1818, may be directed to Superintendent. 

14. Extends this Act to persons in prison, or liable to be so, under In- 
solvent Debtor’s Act, 11 V., c. 21. 

15—16. Act to come into operation 1st April 1865, and (16) may be 
extended to Madras and Bombay. 

Whereas it is expedient that, within the local limits of the 

Preamble Original jurisdiction of Her Majesty’s 

High Court of Judicature at Fort Wil- 
liam in Bengal, persons should, for the purpose of being received 
and detained in prison, be committed to the custody of an 
Officer appointed by the Government of Bengal, instead of to the 
custody of the Sheriff of Calcutta ; It is enacted as follows 
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I. In this act : — 

“High Court.” “High Court” denotes Her Majesty’s 

High Court of Judicature at Fort Wil- 
liam in Bengal. 

“ Magistrate” includes a Magistrate of Police appointed 

-Magistrate.” Under Act XIII of 1856 (for regulating 

the Police of the Towns of Calcutta^ 
Madras and Bombay, and the several Stations of the Settlement 
of Prince of Wales^ Island, Singapore and Malacca), 


“ Magistrate.” 


IL The forty-seventh, forty-eighth, forty-ninth, fiftieth, 
fifty-first and fifty-second Sections of Act 

Enactments repealed. .X,, .r r. ^ 

XVm of 1862 {to repeal Act XVI of 
1852 in those parts of British India in which the Indian Penal 
Code is in force, and to re-enact some of the provisions thereof, 
with amendments, and further to improve the administration of 
Criminal Justice in Her Majesty s Supreme Courts of Judica- 
ture), and Act XXV of 1863 (to empower Judges of the High 
Court and other authorities at Fort William in Bengal, to direct 
convicts to he imprisoned either in the House of Correction or 
the Great Jail of Calcutta, and to authorise the transfer of 
prisoners in certain cases from the House of Correction to the 
Great Jail, and from the Great Jail to the House of Correction) 
are hereby repealed. 

III. After the commencement of this Act, no person shall 

be committed to the Sheriff of Calcutta 

After commencement . - . 

of Act no one to be com- to be received and detained in prison; 

mitted to Sheiift ; awarded to the said 

And writs not to be Sheriff commanding him to arrest and 
issued to Sheriff. offender. 

IV. It shall be lawful for the Government of Bengal to 

Govenuneut of Hengul appoint an Officer who shall be called the 

Snr?PrSeney Superintendent of the Presidency Jail, 
Jait and who shall have authority to receive 

and keep prisoners committed to his custody under the provi- 
sion of this Act. 


After commencement 
of Act no one to be com- 
mitted to Sherift ; 
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V. Whenever any person shall be sentenced by the High 
Court in the exercise of its original Crim- 

T^0i*f3nTifl Kv 

High Court to inal jurisdiction to imprisonment or to 

Ctod" to1ho‘su^rte: P®”0“ 

tendent of the Presidency to be delivered to the Superintendent of 

the Presidency Jail, together with the 

warrant of the said Court, and such warrant shall be executed 


by the said Superintendent and returned by him to the High 
Court when executed. 


VI. Whenever any person shall be sentenced by the High 


Persons sentenced by 
High Court to transport- 
ation or penal servitude 
to be delivered for inter- 
mediate custody to Su- 
perintendent. 


Court in the exercise of its original Crim- 
inal jurisdiction to transportation or penal 
servitude, the Court shall cause such per- 
son to be delivered for intermediate cus- 
tody to the said Superintendent, and the 


imprisonment of such person shall have effect from such 


delivery. 

VIL Whenever any person shall be sentenced by a Magis- 
trate of Police for the Town of Calcutta 
Magistrate to imprison- to imprisonment, and whenever any per- 
» »» "W for default of 

be delivered to Superin- payment of any fine imposed by any 
tendent with a warrant. , i -m/r • i v. 

such Magistrate, the Magistrate shall 

cause such person to be delivered to the said Superintendent 

together with a warrant of the Court. 

VIII. The said Superintendent shall detain the person so 


Superintendent to de- 
tain such persons accord- 
ing to exigency of war- 
rant, and to return same 
when executed. 


delivered to him according to the exi- 
gency of such warrant, and shall return 
such warrant when executed to the Court 
whence it issued. 


IX. Persons committed by a Justice of the Peace or Ma- 

Persons commuted by g*®**-®*® ^igh Court in 

Justice for trial by High the exercise of its Original Criminal juris- 
Court to bo delivered to , , n i j v j x 

Superintendent with war- dlCtlon, shall DC uelivereci tO the SElu 

Superintendent together with a warrant 
of commitment, directing him to have the bodies of such per- 
sons before the Court for trial at the Sessions of the Court 
next ensuing after the date of such commitment. 
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X. Every person arrested in pursuance of a warrant or 

Persons arrested in ^igh Court in the exercise 

pursnance of warrant of its origmal Civil jurisdiction • OF in 
of High Court or Small ® ^ 

Cause Court to be deli- pursuance ot a Warrant of any Court 

Tcred to Superintendent, ogtablished in Calcutta Under Act IX of 

1850 (for the more easy reeof)ery of small debts and demands in 

Calcutta^ Madras^ and Bombay shall be delivered by the 

proper OflScer of the Court executing such warrant, together 

with a copy of such warrant, to the said Superintendent ; and 

the Officer executing such warrant shall thenceforward be 

absolved from responsibility for the custody of the person so 

delivered. 

XL The said Superintendent shall detain the person deliver- 
ed to him by the Oflicer of the Court in 

teinTch“S?^I)n“‘accofdI manner aforesaid, according to the exi- 
ingto exigency of wax- gency of the warrant, and return the 
same to the said OflScer of the Court as 
soon as the terms of the said warrant shall have been com- 


plied with. 

XII. From and after the commencement of this Act, all 


Persons confined in 
House of Correction or 
Great J ail of Calcutta 
shall be deemed to be 
in enstody of Superin- 
tendent. 


persons confined in the Great Jail of 
Calcutta, under process or sentence of 
Her Majesty’s Supreme Court of Judi- 
cature at Fort William in Bengal, or of 
the High Court, or of any Police Magis- 


trate, shall be considered to be and shall remain in the custody 


of the said Superintendent according to the terms of the 


warrants under which they shall have been respectively com- 
mitted to custody. 

XIIL Any warrant of commitment under Regulation III, 
1818, of the Bengal Code (for the con-- 
lahoninf Jinement of State Frieoners), may be 

directed to the said Superintendent in 
the same manner as the same might have 
been directed to the Sheriff under Act XXXIV of 1850 (for 
the better custody of State Prisoners) and Act III of 1858 (to 
amend the Low relating to the arrest and detention of State 
Prisoners.) 
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XIV. The provisions contuned in the Statute 11 Viet., 

Provirions of Statote (<« consolidate and amend ih* laws 

11 Viet., cap. 21, as to relating to Insolvent Ihhtors in Indus), 
prisoners, to extend to . . . . l 

Arsons in custody of relating to persons in pnson or liable to be 

Superintendent arrested, or detained in or remanded or 

recommitted to, or entitled to be discharged from, prison within 

the limits of the town of Calcutta, shall apply to all persons in 


the custody of the said Superintendent, or liable to be delivered 
to or entitled to be discharged from his custody. 

XV. This Act shall come into oper- 

Commeneement of Act. 

XVI. The provisions of this Act may be extended to the 
. . A.A local iurisdictions of Her Majesty’s High 

Act may tie extended •««•, tr, 

to Madras and Bombay. Courts of Judicature at Madras and Bom- 
bay respectively by notification in the Gazette of India : such 
provisions when so extended shall, mutafis mutandis, relate to 
the custody of prisoners in such jurisdictions ; and Regulation 
II of 1819 of the Madras Code {for the confinement of State 
Prisoners), and Regulation XXV of 1827 of the Bombay Code 
{for the confinement of State Prisoners and for the attachment 
of the lands of Chiejtains and others, for reasons of State), shall 
respectively be read for the said Regulation III of 1818 of the 
Bengal Code, and so much of the Regulations or Acts for the 
time being in force in such jurisdictions respectively as is in any 
wayjncon-sistent with or repugnant to any of the provisions of 
this Act shall thenceforward cease to have effect in such juris- 


dictions. 


HIGH Courts’ Criminal Procedure Amendment and Circuit 

Commissions. 

ACT No. XIII. OP 1865. 

[Received the assent of the G. G. on the 2l5< March 1865.] 
Eecites expediency of amending Criminal Procedure of High Court in ori- 
ginalJurisdiction, and of providing for exercise of Original CriminalJuria- 
diction under Commission out of Presidency Towns. 
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Preliminary, 1 — 2 . 

1. Entitles Act, High Courts’ Criminal Procedure Act, 1865. 

2. Interprets words High Court, Chief Justice, Judge, Registrar, Magis- 
trate, Clerk of the Crown, British India, and gives rule as to words of gender 
and number. 


Of Charges when the Accused is committed in Presidency 
Town, 3 — 8 . 

3—6. Committing Magistrate to send to Clerk of the Crown a written 
instrument of charge signed by him ; which (4) the Clerk of the Crown shall 
consider, &c., and may amend, and copy, if required, shall be given to accus- 
ed, as also (5) copy of the Depositions, &c. ; and (6) upon such charge the 
accused shall be tried. 

7. Interprets the word Indictment in Act XVIII, 1862, to mean “ charge.” 

8. Judge may order entry equivalent to a nolle prosequi^ on charge, if 
clearly unsustainable, and as to effect of such entry. 

Of Grand Juries, 9 — 10 , 

9—10. Abolishes the Grand Jury, saving (10) any Grand Jury already 
summoned. 


Of Juries in Presidency Towns, 11 — 18 . 

11. Charge for offence punishable with death to be tried by Special Jury, 
and for any other offence, if ordered by J udge. 

12. Continues the Jury Lists for the current year to end of year, and 
makes the current Grand Jury the Special Jury List for the year. 

13. Directs that no new names be added to Special Jury List till it is 
reduced below 200 names, 

14. Exempts Special Jurors from serving on Common Juries. 

15 — 18. Directs the Clerk of the Crown, &c., before 1st April each year 
to prepare new Jury List, and before 15th April a Special Jury List ; and 
(16) gives that Officer full discretion in the matter ; (17) Annual Lists to be 
published in Gazette and at Court House; and (18) thirty-six Special Jurors 
and seventy-two Common Jurors to be summoned for each Session. 

Of Challenges of Jurors in the Presidency Towns, 19 — 20 . 

19 — 20. Gives 20 peremptory challenges in Common and 10 in Special 
Juries, but no challenge to the array, and defines the grounds of challenge, 
1, 2, 3 ; and (20) challenges, other than peremptory, to be tried, &c. 
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21. Saves, except as above, all the powers of the Higfh Court as to Juries, 
and gives High Court power to make Rules. 


Of Sittings under a Commission. 22 — 46, 

22. Empowers the Governor- General in Council to issue Commissions to 
High Court Judges of Bengal for Circuit trials, authorizing the Judges to 
hold sittings in places to be named in such Commissions, and there to exer- 
cise same jurisdiction as in Presidency, subject to provisions in Section 28 
and following Sections. 

23 — 24. Authorizes Governor in Council of Madras, and Governor 
in Council of Bombay to issue like Commissions for those Presidencies. 

25. Authorizes the High Court to allot to the Judge or Judges acting 
under such Commission such part of the extraordinary original Civil juris- 
diction and Civil and Appellate jurisdiction, and jurisdiction of revision and 
reference of the High Court, as may be conveniently exercised on Circuit. 

26. Directs that the Commission should specify the dates for the Judges 
on Circuit to remain in Circuit Town. 

27. Authorizes the appointment of an Associate Judge to sit with the 
High Court Judge, but the latter to preside, conduct the case, and pronounce 
judgment. 

28. Directs Justices in case of commitment of European British sub- 
jects to send the proceedings to the Clerk of the Crown, who shall obtain 
the orders of the Court as to place of trial, if Commission has issued, &c. 

29. Provides as to the effect of the charge, and for entering a nolle 
prosequi if it be unsustainable. 

30. Directs as to the Jail to which commitments of European British 
subjects shall be. 

31. Empowers the High Court to direct the commitment, &c., of Euro- 
pean Brftish subjects to what place both for trial and intermediate custody ; 
and notice thereof to be given to the Clerk of the Crown. 

32 — 33. Gives the Circuit Judges the same jurisdiction in respect of per- 
sons committed for trial on Circuit as High Court as might be exercised in 
ordinary place of trial, but trial to be according to Code of Criminal Proce- 
dure, except as is excepted. 

34. All trials before Circuit Judge to be by Jury. 

35—37. On notice from Government, of intention to issue Commission 
under the Act, High Court shall issue notice to Zillah Sessions Judge, who 
shall take prescribed measures for summoning Jurors, and in addition, if 
necessary to make up the required number. Commissioned and Non-Com- 
missioned Officers, with consent of Commanding Officer ; (37) the majority 
of the Jury empannelled to try European British subject to be Europeans or 
Americans, and on every trial Jury to consist of 12, of whom a majority of 

1 B 
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nine shall be necessary for verdict of guilty, and in default of such majority, 
prisoner to be acquitted. 

38. Acts not of a judicial character requiring to be done during trial 
may be done by Clerk of the Crown. 

39. Exempts from operation of Section 380 of the Code of Criminal 
Procedure sentences of death and convictions of offence punishable with 
death in Circuit trial ; and (40) exempts from operation of Chap, 26 of 
same Code judgments in Circuit trial. 

41 . Empowers Circuit Judge to reserve any question of law or of the 
admissibility of evidence for decision of the High Court. And directs pro- 
ceeding after sentence if no question is reserved. And if question is reserved, 
proceedings to be according to Code of Criminal Procedure. 

42. Extends Code of Criminal Procedure to the constitution, &c., of 
Juries for Circuit tri&ls, save as otherwise directed by this Act. 

48. High Court Judge on Circuit may direct the Associate Judge to try 
any person not being European British subject, who would be triable by 
himself.. 

44. Empowers the Governor-General in Council to appoint by Commis- 
sion under this Act any Barrister of not less than 6 years’ standing to hold 
sittings on Circuit, which Barrister shall have same powers as he would have 
had if a High Court Judge. 

45 — 40 . Act to commence on date to be appointed by Notification in 
Gazette ; but (46) not to extend to Straits Settlements. 

Whereas It is expedient to amend the procedure of the High 
Courts of Judicature at Fort William in 
Bengal, at Madras, and at Bombay, in 
the exercise of their original Criminal jurisdiction, and also to 
provide for the exercise by such Courts of original Crimina’ 
jurisdiction under the Commission of the Governor-General 
of India in Council, or of either of the Governors in Council o 
Madras and Bombay, in places other than the Presidenc; 
Towns, or at several such places by way of circuit ; It i 
enacted as follows ♦ 


Short title. 

ment Act, 1865.’’ 

Interpretation clause. 


Preliminary, 

T. This Act may be cited as ** T1 
High Courts’ Criminal Procedure Amem 

IL In this Act, unless there be som 
thing repugnant in the subject or context 
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“ High Court.” 


** Chief Justice.” 
“ Judge,” Ac. 


Clerk of the Crown.” 


High Court*’ denotcB Her Majesty’s High Courts of J udi- 
cature at Fort William in Bengal^ at 
Madras, and at Bombay, respectively. 
“Chief Justice,” “Judge,’* ‘‘Registrar,” and other words 
denoting any particular Officer, respective- 
ly include any person for the time being au- 
thorized to act as such Chief Justice, Judge, Registrar, or other 
Officer. 

“ Magistrate” denotes any person exercising any of the powers 

of a Magistrate under the Code of Crimi- 
“Magistrate.” , . , i i. nr • 

nal Procedure, and includes Police Magis- 
trates in any Presidency Town. 

“ Clerk of the Crown” includes, besides such Officer, a Crown 
Prosecutor and any Officer specially ap- 
pointed by the Governor-General of India 
in Council or the Governor in Council of Madras or Bombay 
to discharge the functions given by this Act to the Clerk of the 
Crown, in respect of any sittings of a Judge or Judges of the 
High Court In a jilace other than the usual place of sitting, or in 
respect of any sittings of a Barrister under the forty-fourth 
Section of this Act. 

“ British India” denotes the Territories which are or may 

become vested in Her Majesty or her 
“ British India.” ^ ^ ^ ^ 

successors under the Statute 21 and 22 

Vic., Cap. 106, except the Settlement of Prince of Wales’ 

Island, Singapore, and Malacca. 

Words importing the masculine gender include females, 

words in the singular number include the 

plural, and words in the plural number 

include the singular. 

Of Charges where the Accused is committed in a Presidency Town. 

HI. Any Justice of the Peace or Magistrate who shall 
commit to custody or hold to bail any per- 
son for trial before the High Court for au 
offence committed, or which, according to 
law, may be dealt with as if it had been 
committed within the local limits of its ordi- 


Geuder and Number. 


Charge to be delivered 
to Clerk of the Crown 
with commitment within 
the local limits of the 
ordinary original Civil 
j ariadictioQ. 
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nary original Civil, jurisdiction, shall, together with all exami- 
nations, informations, bailments, and recognizances now required 
to be delivered to such Court before the trial, deliver to the 
Clerk of the Crown a written instrument of charge signed by 
him stating for what offence such person is so committed or held 
to baiL 

IV. The Clerk of the Crown shall peruse and consider the 

charge, and may, if he consider it necessary 

Clerk of the Crown to 

consider and, if he will, OT expedient SO to do, amend, alter, or 

to thTAarge^'^*’ ' charge, witli auch 

amendments, alterations, or additions, if 
Charge with amend- gjjai] recorded ill the High Court, 

meiits, alterations, or ad- ^ » » 

ditions uf any) to be and the ])erson cliarged shall be entitled to 
have a copy of such charge, with such 
amendments, alterations, or additions (if any) gratis. 

V. The ])erson charged shall also be entitled to copies of 

Accused to have copies examinations of the witnesses upon 

of examinations. whose depositions he has been so com- 

mitted or held to bail, on payment of a reasonable sum for 
the same, not exceeding one anna for each folio of ninety 
words. 

VI. Upon charges recorded as aforesaid, persons committed 

to custody or held to ball shall be deemed 
Effect of charge. have been brought before the High 

Court in due course of law, and (subject to the jirovisions con- 
tained in the eighth Section of this Act) shall be arraigned at 
suit of the Crown, and the verdict shall be recorded thereupon. 

VII. In Act XVIII of 1862 {to repeal Act XVI of 1852 

A . those parts of British India zil zvhich 

XVIII of 1862 as to in- the Indian Penal Code is in foree^ and 
dictments to apply to • • ? 

charges prefened under 10 re-enact some oj the pz'ovisions thereof 

this Act. loitji amendments, and further to improve 

the administration of Criminal justice in Her Hojestfs Bnpreme 
Courts of Judicature), i\\Q word indictment” shall be under- 
stood to include the word charge,” and all the ])ro visions oi 
the said Act shall ap[)ly to charges recorded as aforesaid and 
the trial of such charges. 


Effect of charge. 
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VIII. When any such charge shall have been recorded in 

M j> the Hisrh Court as aforesaid, and shall at 

suBtainibie charge. ^ny time before the person charged is 

arraigned appear to the Judge of the High Court who would 
in ordinary course try the same, to be clearly unsustainable, an 
entry to that effect may be made on the charge by such Judge. 
Such entry may be made without the fiat of the Advocate- 
General, and shall have the effect of a 7iolle prosequi upon the 
charge, but shall not operate as an acquittal of the person 
charged unless and until three years from the time of making 
the entry shall have elapsed, at the expiration of which period, 
if no fresh charge have been brought on the same matter, he 
shall be considered as having been acquitted. 

Of Grand Juries. 

IX. Prom and after the date on which this Act shall come 
into operation, no warrant or precept 
shall be issued to the Sheriff or other 
Officer directing him to summon any per- 
sons to attend and serve as Grand Jurors. All persons who, 
but for this Act, would have been exempt from serving on 
Common Juries shall be liable, except as hereinafter provided, 
to serve on such J uries. 

X. No person shall be brought before the High Court on 

No one to be charged ^lie presentment or Inquisition of Grand 
Jurors, unless such presentment or inqui- 
sition shall have been made by Grand 
Jurors who shall have been duly sum- 
moned before this Act comes into force ; 
Provided that if any precejit for summoning a Grand Jury shall 
have been issued I’or the then next coming Sessions ol* the High 
Court, such Grand Jury shall proceed at such Sessions as if 
this Act had not passed. 


After com men cement 
of this Act, Grand Jury 
uot to be b'uinmoned. 


on llx^ presentment or 
inquisition oi Gjand 
Jurors, unless the}' have 
been summoned before 
the commencement of this 
Act. 


Of Juries in Presidency Towns, 

XL Every person tried in a Presidency Town upon a chavo*e 

of having committed an offence which is 
Certain trials to be • 1 1 i 

held before Special Ju- punishable with death, or upon any other 
charge if a Judge of the High Court 
shall so order, shall be tried before a Special Jury. 
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The Jurors’ Book for 
the current year, to be 
taken as giving tlie first 
list of Jurors and S2)e> 
eial Jurors. 


XIL The Jurors’ Book for the year current when this Act 
comes into force, shall be taken as con- 
taining a correct general list of persons 
qualified and liable to serve as Jurors 
under this Act : and those persons whose 
names are entered in the said Jurors’ Book as being privileged 
to serve on Grand or Special Juries only, shall be deemed to be 
persons privileged and liable to serve only as Special Jurors 
under tliis Act : and a list of such last-mentioned persons, to 
be called the ‘‘ Special Jurors’ List,” shall forthwith, and sub- 
ject to such rules as shall be prescribed by the High Court, be 
prepared by the Clerk of the Crown or such other Officer as 
the Chief Justice of the High Court shall direct. 

XIII. The number of persons included in the Special 
The number of Spe- Jurors’ List” prepared as in the last pre- 

JralioweX^dic Section is inoviJed, shall be per- 

down to two hundred. mitted gradually from year to year to 
diminish until the whole number of names remaining on such 
list shall not exceed two hundred : and no new name shall be 
added to such list until the number shall have been so dimi- 
nished by the death or change of residence of the persons 
originally included in the list, or by other loss of such qualifi- 
cation as gave them the privilege of serving only as Grand or 
Special Jurors. After the number shall once have been reduced 
as aforesaid, the names of not more than 

After which the num- i t t 

her of Speciui Jurors not two hundred persons shall ever at any one 

to exceed two hundu-d. time be entered in the Special Jurors’ List. 


XIV. 

special Jurors exempt- 
ed from serving on Com- 
mon Juries 

XV. 


All persons whose names are entered in the Special 
Jurors’ List” shall be exempted from 
serving on any other than Special Juries. 
The Clerk of the Crown, or such other Officer as the 
^ , Chief Justice of the High Court shall 

PiTeparation of lists 1,1. n ^ 

of Jurors and Special direct, shall, before the first day of April 

in each year, and subject in all respects to 
such rules as the High Court shall from time to time prescribe, 
prepare a list of all persons qualified and liable to serve as 
Jurors: and shall, before the fifteenth day of April which shall 
first occur after the reduction of the number of names in the 
‘‘ Special Jurors’ List” as aforesaid, and before every subse- 
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quent fifteenth day of April, but subject always to such rules 
as aforesaid, take from the general list of Jurors the names of 
such persons as be may think fit, regard being had to their 
property, character, and education, and shall enter the same in 
the Special Jurors’ List.” 

XVI. The Clerk of the Crown or other OflBcer appointed 
Officer preparing the hy the Chief Justice shall, subject to such 

lion rno“Ippe“ frSs aforesaid, have full and entire dis- 

decision. cretion to prepare the said lists as shall 

seem to him to be proper, and there shall be no appeal from or 
review of his decision. 

XVII. The list of persons qualified or liable to serve as 

Jurors, and the ‘‘ Special Jurors’ List,” 

Lists of Jurors to be , . i ^/v» 

published in the respectively, Signed by the Officer by 

whom the same shall have been prepared, 
shall be published once in the Official Gazette, before the first 
day of May next after their preparation, and copies of the said 
lists shall be affixed to some conspicuous part of the Court 
House. 


XVIII. Out of the names contained in the lists aforesaid, 


Jurors and Special 
Jurors to be summoned 
for each Sessions. 


there shall be summoned for each Sessions 
thirty-six of those who are qualified and 
liable to serve on Special Juries, and 


seventy-two of those who are qualified and liable to serve on 


Common J uries. 


Of Challejiges of Jurors in the Presidency Towns. 


XIX. A peremptory challenge to the number of twenty in 


Challenges. 


Common Juries and ten in Special Juries, 
shall be allowed ; but there shall be no 


challenge to the array, and, save as aforesaid, the following 
and no others shall be good causes of challenge, whether on 
behalf of the Crown or by the person charged : — 

(1.) Some personal objection, such as alienage, infancy, old 
age, or deficiency in the qualification required by any law or 
rule having the force of law for the time being in force. 

(2.) Some presumed or actual partiality in the Juror. 
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(3.) A previous conviction of the Juror under the Indian 
Penal Code, or the criminal law administered in the Supreme 
Courts of Judicature or the Courts of the East India Company 
previously to the enactment of such Code. 

XX. The Judge before whom the person charged is about to 

Jndge to try chal- ^e tried shall try any challenge, other 
than a peremptory challenge, and if he 
allow the challenge, the Juror shall be set aside. 

XXL Save as hereinbefore provided, the High Court shall 

Hich Co«rt to retain respecting 

its present jurisdiction as the summoning, empannelling, qualifica- 
to Jurors in Presidency . in* i • ^ t 

Towns except as altered tion, challenging, and service of Jurors in 

by this Act. Presidency Towns : and shall have 

power to make such rules on these subjects (not inconsistent with 
the provisions of this Act) as shall seem to it to be proper. 
All rules relating thereto now in force in the High Court shall 
(so far as they are not inconsistent with this Act) remain in 
full force until repealed or altered by new rules made under 
this Section. 


Of Sittings under a Commission. 


XXII. From and after the commencement of this Act, 


Jurifidiction of .Judge 
acting under CommiRskm 
from Governor-General 
of India in Council. 


whenever it shall appear to the Governor- 
General of India in Council convenient 
that the jurisdiction and power vested] in 
the High Court at Fort William in Ben- 


gal should be exercised in any place within the jurisdiction of 
any Court now subject to the superintendence of the said High 
Court, whether within or without the Bengal Division of 
the Presidency of Fort William, other than the usual place of 
sitting of such Court, or at several such places by way of circuit, 
and the Governor-General of India in Council shall, by his 
Commission for that purpose, authorize and direct any of the 
Judges of such Court to hold sittings in such place or places 
accordingly, at or within such times as by such Commission 
may be authorized or directed, the Judge or Judges acting 
under such Commission, in the places and manner therein 
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directed, shall have and exercise the same jurisdiction, power, 
and authority as would be had and exercised by a Judge or 
Judges of the High Court of Judicature at Fort William in 
Bengal in its ordinary place of sitting, but subject, as respects 
the exercise of original Criminal jurisdiction In any place 
other than the ordinary place of sitting of such High Court, 
to the provisions contained in the twenty-eighth and following 
Sections of this Act. 

XXIII. From and after the commencement of this Act 
whenever it shall appear to the Governor 

Jurisdiction of Judpre . ^ -i c ni- t i i 

acting under Comniis- m Council ot Madras convenient that the 

CouncUof SXr jurisdiction and power vested in the High 
Court of Judicature at Madras should be 
exercised in any place within the jurisdiction of any Court now 
subject to the superintendence of the same High Court, 
whether within or witliout the Presidency of Madras, other than 
the usual jilace of sitting of such Court, of at several such 
places by way of circuit, and such Governor in Council shall, 
by his Commission for that purpose, authorize and direct any 
of the Judges of such Court to hold sittings in such place or 
places accordingly, at or within such times as by such Commis- 
sion may be authorized or directed, tlie Judge or Judges acting 
under such Commission, in the places and manner therein 
directed, shall have and exercise the same jurisdiction, power, 
and authority as would be had and exercised by a Judge or 
Judges of tlie High Court at Madras in its ordinary place of 
sitting, but subject, as respects the exercise of original Criminal 
jurisdiction in any place other than the ordinary place of sitting 
of the same Court, to the provisions contained in the twenty- 
ei^dith and followincr Sections of this Act. 

o 

XXIV. From and after tlie commencement of this Act, 

Jurisdiction of Judge whenever it shall appear to the Governor 
ofKnor7rcrncU Council of Bombay convenient that 
of Bombay. the jurisdiction and power vested in the 

Hi^h Court of Judicature at Bombay should be exercised in 
any place within the jurisdiction of any Court now subject to 
the superintendence of the same Court, whether within or 

1 c 
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without the Presidency of Bombay, other than the usual place 
of sitting of sucli Court, or at several siu'h places by way of 
circuit, and such Governor in Council shall, by his Commission 
for that purpose, authorize and direct any of the Judges of 
such Court to hold sittings in such place or places accordingly, 
at or within such times as by such Commission may be author- 
ized or directed, the Judge or Judges acting under such Com- 
mission, in the places and manner therein directed, shall have 
and exercise the same jurisdiction, power, and authority as 
would be had and exercised by a Judge or Judges of the High 
Court at Bombay in its ordinary place of sitting, but subject, 
as respects the exercise of original Criminal jurisdiction in any 
place other than the ordinary place of sitting of the same Court, 
to the provisions contained in the twenty-eighth and following 
Sections of this Act. 


XXV. The High Court may allot to a Judge or Judges 
^ ^ ^ acting under a Commission as aforesaid, 

High Court may allot ° 

jurisdiction to Judge art- such part of the extraordinary original 
ing under Commibsion. /->• m • • t . i i V,. •! i 

Civil jurisdiction, and ot the Civil and 
Criminal Appellate jurisdiction, and of the jurisdiction as a Court 
of revision or reference, which it is competent to exercise at its 
usual place of sitting, as the High Court may consider can be 
more conveniently exercised at any place or places mentioned 
in such Commission. 


XXVI. Every Commission issued as aforesaid under any 
Commission to specify of the preceding Sections shall specify the 

which and the Districta or 
remain in force. places within which such Commission shall 

remain in force ; and such time and the limits of such Districts 
or places shall be notified in the Official Gazette. 

XXVII. The Governor-General of India in Council or 


Power to appoint an the Governor of Madras or of Bombay in 
Associate Judge. Council, as the case nnay be, may, by stich 

Commission as aforesaid, associate with such J udge of the High 
Court any Barrister-at-law of not less than five years’ standing, 
or any Sessions Judge. The person so associated shall be called 
the Associate J udge, and, unless directed to try persons separ- 
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Charge to be delivered 
with record of prelimi- 
nary enquiry without the 
local limits of the ordi- 
nary original Civil juris- 
diction. 


ately as hereinafter provided, may sit with the Judge of the 
High Court during the trials of persons tried under such Com- 
mission. Whenever any Associate Judge sits with the Judge 
of the High Court, the latter shall preside, conduct the case, 
and pronounce judgment. 

XXVllI. Any Justice of the Peace or Magistrate without 
the local limits of the ordinary original 
Civil jurisdiction of the High Court, 
before whom any European British subject 
shall be brought for an offence committed 
without those limits, shall, immediately 
after the conclusion of the preliminary enquiry, and if lie shall 
determine to commit or hold to bail such person for trial, give 
notice thereof to the High Court to which the commitment or 
bailment would ordinarily be made, and shall send to the Clerk 
of the Crown, together with the recoid of the preliminary 
enquiry, and translations into English of any writings not in 
that language, a written instrument of charge signed by him 
stating for what offence such person is committed or held to 
bail. On receipt of these documents, the Clerk of the Crown 
shall proceed as directed in the like case in the fourth Section, 
and the person charged shall be entitled to copies in like man- 
ner as he would be entitled to copies under the fifth Section, 
of this Act. If a Commission under which the person charged 
might be tried shall have been issued, the High Court shall 
consider at what place the person charged can be most con- 
veniently tried, and shall give directions accordingly ; if no 
such Commission shall have been issued, the High Court shall 
obtain information from the Government as to whether such 
Commission is about to issue, and shall then give such direc- 
tions as last aforesaid. Provided always that, if the commit- 
ment or bailment have been made after the issue and during 
the running of a Commission under which the person charged 
might be tried, the notice by this Section directed to be given 
to the Clerk of the Crown shall be given, and the documents 
directed to he sent to the Clerk of the Crown shall be sent, to 
the Clerk of the Crown with the Judge of the High Court 
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acting under the Commission. Such Judge shall have all the 
powers given to the High Court by this and the next succeeding* 
Section, 

XXIX. The charge, whether it shall or shall not have been 
The charge shall be amended, altered, or added to under the 
thrCrimintrpLedure I*'®* preceding Section, shall, if the person 
charged, be directed to be tried at a place 
other than the usual place of sitting of tlie Court, have the same 
effect as a charge under the thirteenth Chapter of the Code of 
Criminal Procedure, and the person charged shall be tried 
thereon before a Judge of the High Court, whether sitting by 
himself or with an Associate Judge. But if, at any time before 
the High Court shall have directed where the trial of the per- 
, son charged shall take place, the charge 

If unsustainable, the . ^ ® 

proceedings may be appear to ihe High Court to be clearly 

unsustainable, an entry to that effect may 
be made by the proper Officer of the Court at any time before 
the commencement of tlie trial. Such entry sliall liave the 
effect of staying proceedings on the charge, but shall not 
operate as an acquittal of the person charged, unless 
and until three years from the time of making the entry 
shall have elapsed, at the expiration of which period, if no fresh 
charge have been brought on the same matter, he sliall be con- 
sidered as having been acquitted. If the person charged be 
directed to be tried at the usual place of sitting of the Court, 
the charge, whether amended, altered, or added to as last afore- 
said or not, shall have the same effect as, and be deemed to be, 
a charge under the sixth, seventh, and eighth Sections of this 
Act. 


XXX. Pending the directions of the High Court as to the 

Procedure pending di- pJace of trial, every such British subject 
rections of High Court. jg referred to in the twenty-eighth Sec- 

tion of this Act shall (if not out on bail) be committed by the 
Justice of the Peace or Magistrate for intermediate custody to 
the nearest Criminal jail in which he can be most conveniently 
confined. If the trial shall be directed to take place in the 
usual place of sitting of the Court, the Justice of the Peace or 
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Magistrate shall bind over the person charged to appear and 
take his trial at such usual place of sitting, or shall commit him 
to the jail at such place. If the High Court shall direct that 
the person charged be tried elsewhere than in its usual place 
of sitting, the Justice of the Peace or Magistrate shall bind 
him over to appear and take his trial in the place directed, or 
(as the case may be) shall, if necessary, cause him to bo 
removed to the Criminal jail of or nearest to the place at whicii 
such person is directed to be tried ; and the Officer in charge 
of such Criminal jail shall keep such person in safe custody 
until discharged in due course of law. 

XXXI. It shall be lawful for the High Court to direct that 
^ ^ ^ all European British subjects committed 

High Court may order ^ ^ ... 

European British sub- or bailed for trial within certain specified 
iects committed in cer- ^ . . ./» i • -i 

tain Districts in certain Districts Or during certain specified periods 

T Tartic^^lar 

place and confined in a of sitting of the Court, or to direct that 
particular jail. ini » ^ , , 

they shall be tried at a particular place 

named ; and also to order that such European British subjects 
shall, if not bailed, be committed for intermediate custody to a 
particular jail, being one of the jails appointed by the Govern- 
ment for the reception of such prisoners. In any such case the 
High Court may direct, further, that the notice required by 
the twenty-eighth Section of this Act to be given, and the 
papers required by that Section to be sent, to the Clerk of the 
Crown, shall be given and sent to a particular Clerk of the 
Crown named by the High Court in that behalf. Every person 
bailed or committed to take his trial at any particular place in 
compliance with a general direction under the provisions of this 
Section, shall be dealt with in all respects as if he had been 
bailed or committed in compliance with a special direction 
under the twenty-eighth Section of this Act, 

XXXII. When the High Court shall have directed that 


Jurisdiction over Euro- 
pean British subjects tried 
under Commission. 


any European British subject shall be 
tried at any place other than its usual 
jilace of sitting, the Judge of the High 


Court acting under such Commission as aforesaid in the place 
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XXXVI. If the person charged shall be a European British 

Jury for trial of require before the 

European British sub- Jury shall be empannelled, the majority 
of the Jurors shall consist of Euro[)eans 
or Americans. If such a Jury cannot be procured, the person 
so charged shall be sent for trial by the High Court in its usual 
place of sitting. 

XXXVII. On every trial mentioned in the thirty-fourth 
^ Section of this Act, the Jury shall consist 

Number of Jury re- 
quisite to verdict of of twelve persons, and unanimity, or a 

majority of not less than nine with the 

concurrence of the presiding Judge, shall be necessary for a 

verdict of guilty. In default of such unanimity, or of such 

majority and concurrence, the prisoner shall be acquitted. 

XXXVIIL During the trial of any person before a Judge 

, , - . , of the High Court acting under Coinmis- 

Acts not of a judicial ® ^ ® ^ 

nature may be done by sion as aforesaid, or before a Judge of 
Clerk (^f the Crown. , i i « • r i 

the High Court and an Associate Judge 

sitting together, any act, not of a judicial nature, which the 

Code of Criminal Procedure requires to be done by the Court 

of Session, may be done by the Clerk of the Crown or by any 

Officer of the Court directed by such Judge to perform such act. 

XXXIX. So much of the three hundred and eightieth 

Portions of Section 380 Section of the Code of Criminal Procc- 
of Criminal Procedure dure as requires the confirmation by the 

Code not to apply to sen- o n ^ . ci u * i 

tcnceb by High Court oudder Court ot sentences oi death passed 
by a Court of Session, and so much of the 
said Section as requires from the Court a statement of the 
grounds on which a person convicted of an offence made punish- 
able by death by the Indian Penal Code has been sentenced to a 
punishment other than death, shall not apply to sentences by a 
Judge of the High Court acting under Commission as aforesaid. 
XL. So much of the twenty-sixth Chapter of the Code 

Portion of 26th Chap. Criminal Procedure as requires judg- 

ter of Criminal Procedure ment to be passed by a Criminal Court in 
Code not to »pply to sen- . i /• i i. 

tences of High Court any particular form, and as requires that 

the sentence or finding shall be recorded 
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in any particular form, shall not apply to judgments, sentences, 
or findings in trials before a Judge of the High Court acting 
under such Commission as aforesaid, whether sitting hy himselt 
or with an Associate Judge ; but the Judge shall pass judgment 
and shall record or cause to be recorded the sentence and finding 
in such form as he shall think proper. 

XLL When any person has been convicted of an offence 

l>ower to reserve for ^ of the High Court acting 

High Court any question under Commission as aforesaid, the Judge, 
of law or evidence. i , n 

It he think proper, may reserve for the 

decision of the High Court any question of law or of the admis- 
sibility of evidence which has arisen in the course of the trial of 
such person. If the Judge reserve no such question, he shall 
forward the prisoner with a copy of his sentence and a warrant 
for the execution of the same to the Magistrate or other Officer 

Procedure where no charge of the jail of the District at 
such question reserved. which the trial was held, and such Magis' 

trate or other Officer shall proceed thereupon in like manner as 
he is directed by the Code of Criminal Procedure to proceed in 
respect of sentences by a Court of Session not requiring con- 
firmation. If the Judge reserve any question of law or of the 
admissibility of evidence, the person convicted shall, pending 
the decision of the High Court thereon, be dealt with in like 
manner as persons sentenced by a Court of Session in cases 
where the sentence requires the confirmation of the Sudder 
Court under the Code of Criminal Procedure. If the decision 
of the High Court be adverse to the person convicted, such 
decision shall be forwarded to the Court of Session of the 
District in which the trial took place, in like manner as is 
directed by the three hundred and eighty-third Section of the 
said Code with reference to orders of confirmation of sentences, 
and thereupon the said Court of Session and all other persona 
shall proceed as if the person convicted had been sentenced by 
such Court of Session and as if such sentence had been con- 
firmed by the Sudder Court under the Code of Criminal Pro- 
cedure. 

1 P 
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XLII. Save as is hereinbefore otherwise provided, the Code 
of Criminal Procedure shall apply to the 

Crto^sl “ Pr^dSre constitution and formation of Juries for 

Code to apply to Juries purpose of trials before a Judge of the 
nnder Commission. . ^ 

High Court acting under Commission as 
aforesaid, or before such Judge and an Associate Judge, and to 
trials before such Judge of the High Court or before such 
Judge and an Associate Judge, and to sentences by such Judge 
of the High Court and to the carrying into execution of such 


sentences. 


XLIII. If the Judge of the High Court think fit, he may 
High Court Judge direct the Associate Judge to try any 

Jndjie '^trlry^nroM person, other than a European British 

triable under Commis- subject, who under this Act is triable by 
fiion, not an European J ^ ^ J 

British subject such J udge of the High Court. The trial 

of such person shall be regulated without exception by the rules 
of the Code of Criminal Procedure applicable to trials of persons 
committed or bailed for trial before a Court of Session, and such 
person, if convicted, shall be dealt with as if he had been con- 
victed, before the Court of Session of the District in which the 
trial was held. Any person, other than a European British 
subject, who has been committed or bailed for trial before the 
Court of Session of any place mentioned in such Commission as 
aforesaid, but who has not been tried under this Act during the 
time for which the Commission remains in force, shall be tried 
by the Court of Session to which he was committed or bailed as 
if this Act had not passed. 

XLl V. From and after the commencement of this Act, it 


Power to Governor- 
General of India in 
Council to appoint a 
Barrister to hold sittings 
under Commission at 
places not liereinbefoie 
reierred to. 


shall be lawful for the Governor-General 
of India in Council by his Commission to 
authorize and direct any Barrister-at-law 
of not less than five years’ standing, 
although not a Judge of any High Court, 


to hold sittings at any place in British India, other than the usual 
place of sitting of such Court, and other than any place referred 
to in the twenty-second, twenty-third, and twenty-fourth Sections 
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of this Act, or at several such places by way of circuit. 1^6 Bar- 
rister acting under such Commission, in the places and manner 
therein directed* shall have and exercise the same jurisdiction, 
power, and authority as (subject to the provisions hereinbefore 
contained) would be had and exercised by a Judge of the High 
Court acting under any such Commission as aforesaid. 

XL V. This Act shall commence and come into operation on 
such date as the Governor-General of 

Commencement of Act. ^ m i n 

India in Council shall appoint by notifica- 
tion in the Gazette of India. 

XLVI. This Act shall not extend to the Settlement of 

Act not to extend to Prince of Wales’ Island, Singapore, and 
Straits' Settlement. Malacca. 

Ceivtral Provinces, Jurisdictiot^ op €ourts« 

Act No. XIV. of 1865. 

[^Received the assent of the G. G. on the 7th April 1865.] 

1. Names the Act. — The Central Provinces Court’s Act, 1865. 

2. The term Assistant Commissioners to include Extra Assistant Commia- 
sioners. 

3. Defines what shall be a District and what a Division. 

4—5. Directs the appointment of eight grades of Courts and names them ; 
and (5) authorises the Chief Commissioner to assign to what grade any Tehsil- 
dar shall belong. 

6 — 14. Empowers the Chief Commissioner to invest the Naib Tehsildar 
with defined Civil Jurisdiction ; and (7) defines the jurisdiction of the second 
class Tehsildar; and (8) of the first class Tehsildar; and (9) of the third class 
Assistant Commissioner; and (10) of the second class Assistant Commis- 
sioner; and (11) of the first class Assistant Commissioner; and (12) of the 
Deputy Commissioner ; and (13) of the Commissioner ; and (14) of the 
Judicial Commissioner. 

15. Gives thirty days for appeal if to Deputy Commissioner ; six weeks if 
to Commissioner of Division ; and ninety days if to Judicial Commissioner ; 
days in such case to be reckoned how. And same time given for applications 
for Special Appeal. 

16. Empowers Government to invest temporarily any person with powers 
of Commissioner or Deputy Commissioner. 

17. Directs that every suit be instituted in Court of lowest grade compe- 
tent, but saves exclusive jurisdiction of Small Cause Court. 
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18. GiVeft an appeal from all decisions of all the Courts. 

19. Empowers Deputy Commissioner to distribute the business of Courts 
subordinate to him sittin§^ at same place. 

20-^21. Empowers Commissioner of Division and Deputy Commissioner 
to withdraw suits from Subordinate Courts and to try them himself; and 
(21) gives Judicial Commissioner power to transfer suit or appeal from one 
Court to another. 

22 — 23. Regulates the jurisdiction as respects suits for immoveable pro- 
perty situate in different Districts ; and (23) makes same provision where 
such property is situate in several Districts under different Commissioners. 

24 — 25. Act to commence on 1st May 1865 ; and (25) may be extended 
by Governor General in Council, by proclamation, to Oudh ; and after ex- 
tension Civil Judge of Lucknow to be deemed Deputy Commissioner and 
Assistant Judge of Lucknow a third class Assistant. Appeals to lie to 
Judicial Ccmmissioiier. 


Preamble. 


fcjhort title. 


Whereas it is expedient to define the jurisdiction of the 
Courts of Civil Judicature in the Central 
Provinces ; It is enacted as follows : — 

1. This Act shall be called The 
Central Provinces Courts’ Act, 1865.” 

II. In this Act — 

Interpretation clause. 

Assistant Commis- '' Assistant Commissioner” includes 
Extra Assistant Commissioner. 

III. For the purposes of this Act, the local jurisdiction of 

** District.” a Deputy Commissioner shall be deemed 

DWision^” ^ District, and the Court of such Deputy 

“ Divisional Court.” Commissioner shall be deemed the District 
Court. The local jurisdiction of a Commissioner shall, in like 
manner, be deemed a Division, and his Court a Divisional 
Court. 

IV. There shall be eight grades of Courts in the Central 

Grades of Courts in Provinces, which shall be in addition to 
the Central Provinces. Causes, and to any 

other Courts established under any Act which may hereafter 
be passed, namely : — 

(1) . The Court of the Talisildar of the second class. 

(2) . The Court of the Tahsildarof the first class. 

(3) . The Court of the Assistant Commissioner of the 
third class. 
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(4) , The Court of the Aseistailt Commiesioner of the 
second class. 

(5) . The Court of the Assistant Commissioner of the first 
class. 


(6) . The Court of the Deputy Commissioner. 

(7) . The Court of the Commissioner. 

(8) . The Court of the Judicial Commissioner. 


V. Subject to any orders that may from time to time be 

^ . . issued by the Local Government, the 

Chief Commissioner .. 

may declare pade to Chief Commissioner shall have power to 

Assiftant ^mnmfssionw declare to which of the said grades any 

Tahsildar and any Assistant Commissioner 

shall belong. 

VI. The Chief Commissioner may, with the sanction of 

the Local Government, invest any Naib 

give ‘^Naib'Sil- Tahsildar with power to try and deter- 

dars jurisdiction up to j^ine suits, for money due, whether on 
fifty rupees. 

bond or other contract, or for rent, or 


for personal property or for the value of such property, or 
for damages, when the debt, damage, or demand does not 
exceed in amount or value the sum of fifty rupees, and to 
prescribe the local limits within which the Naib Tahsildar so 
invested shall exercise such power, 

VIL The Court of the Tahsildar of the second class shall 


, . ^ , have power to try and determine suits of 

Jurisdiction of Court . . 

of Tahsildar of the se- every description not exceeding one hun- 
cond class, j i i 

area rupees in value or amount. 

VIIL The Court of the Tahsildar of the first class shall 


Jurisdiction of Court to try and determine suits of 

of Tahsildar of the first every description not exceeding three 

hundred rupees in value or amount. 

IX. The Court of the Assistant Commissioner of the third 

class shall have power to try and deter- 

Jiirisdiction of Court mine suits of every description not ex- 
of Assistant Commis- ^ i i i , 

fcioner of the third class, ceediug five hundred rupees in value or 
amount 
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X. The Court of the Assistant Commissioner of the second 

class shall have power to try and deter- 

Jurisdiction of Court • r j • * 

of Assistant OommiB- of every description not ex- 

second ceeding one thousand rupees in value or 

amount. 

XI. The Court of the Assistant Commissioner of the first 

class shall have power to try and deter- 

Jurisdiction of Court mine suits of every description not ex- 
of Assistant Comm is- v a i 

sionerofthe first class, ceeding live thousand rupees in value or 
amount. 


XII. The Court of the Deputy Commissioner shall have 

Jurisdiction of Court determine suits of every 

of Deputy Conunis- description and of any amount, and to 

hear appeals from the original decisions 
in suits and (where an appeal is allowed by the Code of Civil 
Procedure) from the orders of the Courts of the first, second, 
third, and fourth grades, and of Naib Tahsildars invested as 
aforesaid. 

XIII. The Court of the Commissioner shall have power to 

Jurisdiction of Court and determine appeals from the origi- 

of Commissioner. (Jecisions in suits and (where an ap- 

peal is allowed by the Code of Civil Procedure) from the orders 
of the Courts of the fifth and sixth grades. 

XIV. The Court of the Judicial Commissioner shall have 

Jurisdiction of Court power to hear and determine appeals from 
of Judicial Commissioner, the Original decisions in suits and (where 

an appeal is allowed by the Code of Civil Procedure) from the 
orders of the Commissioners, and also applications for a special 
appeal as provided in the said Code, from the decisions passed 
in regular appeal by the Deputy Commissioners and by the 
Commissioners of Divisions. 

XY. The memorandum of appeal prepared in the form, and 

Time for presenting containing the particulars, mentioned in 
appeals. Code of Civil Procedure, shall be 

presented in the Court empowered to hear the appeal within the 
period hereinafter specified, unless the appellant shall show 
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fiufficient cause to the satisfactioa of such Court for uoi having 
presented the memorandum of appeal within the said pe^riod ; 
that is to say, thirty days if the appeal lie to the Deputy Oom- 
missioner; six weeks if the appeal lie to the Commissioner 
of a Division ; and ninety days if the appeal lie to the Judicial 
Commissioner. Tlie period shall J)e reckoned from and exclu- 
sive of the* day on which the decision or order appealed 
against was passed, and also exclusive of such time as may be 
requisite for obtaining a copy of the decree or order from 
which the appeal is made. Applications for special appeal 
shall be presented in the Court of the J udicial Commissioner 
within the period hereinbefore fixed lor appeals, 

XVI. Whenever the state of the public business requires 

Local Government may ^he Local Goverumeiit shall have 

invest any one with power to invest any person with the 
powers of Commissioner, r ^ 

ur of Deputy Commis- powers of a Commissioner or of a Deputy 
Commissioner in any part of the Central 

Provinces. 


XVII. Every suit shall be instituted in the Court of the 
Court in which suit lowest grade competent to try it : Pro- 
shali be instituted. vided that no suit cognizable by a Court 

of Small Causes shall be heard or determined in any other 
Court having any jurisdiction within the local limits of the 
jurisdiction of such Court of Small Causes. 

XVlIl. Except when otherwise provided in any Regula- 

Appeal to lie from all O'" ^he time being in force, an 

deciuons except when appeal shall lie from the decisions of the 

expressly prohibited. 

A/ourts ot original jurisdiction to the Courts 
authorized by this Act to hear appeals from the decisions of 
those Courts. 


XIX. The Deputy Commissioner may direct the business in 


Deputy Commission- 
er may distribute busi- 
ness among subordinate 
Courts. 


the Courts subordinate to him, holding 
their sittings at the same place, to be dis- 
tributed among such Courts in such way 


as he shall think fit : Provided that no Court shall try any suit 


in which the amount or value of the claim shall exceed its proper 


jurisdiction. 



220 


THK AOTS OF THE 


[ 1865 . 


XX. The CominUsioner of the Division or the Deputy 
Transfer of snit. from Commissioner may withdraw any suit in- 


subordinate Court to 
Commi88ioner*s or De- 
puty Commissioner’s 
('ourt. 


stituted in any Court subordinate to him, 
and try such suit himself or refer it for 
trial to any other such subordinate Court 
and competent in respect of the value or amount of the suit to 
try the same. The Commissioner of the Division may also 
withdraw any appeal instituted in the Court of any Deputy 
Commissioner subordinate to him and try the appeal himself or 
refer it for trial to the Court of any other Deputy Commissioner 
in his Division. 

XXL The Judicial Commissioner may order that the 

Judicial Commissioner cognizance of any suit or appeal which 

be iiMituted i» any Ceurt sabordi- 
another. nate to him, not being a Court of Small 

Causes, shall be transferred to any other such subordinate Court, 
competent in respect of the value of the subject-matter of the 
suit or appeal to try the same. 

XXII. If the suit be for any immovable property situate 
. within the limits of different District 

Suits for immovable 

property situate in dif- Courts within the same Division, the suit 

tcrent Distx'ictSt -i • i. i.i_ • 

may be brought in any Court otherwise 
competent to try it within the jurisdiction of which any portion 
of such property is situate, but in such case the Court in which 
the suit is brought shall apply to the Commissioner of the Di- 
vision for authority to proceed with the suit ; and the Commis- 
sioner, after hearing the objections, if any, of the defendant, 
may give such authority. If the suit is brought in any Court 
subordinate to the Court of the Deputy Commissioner, the ap- 
plication shall be submitted to the Commissioner of the Division 
througVi the Deputy Commissioner to whom such Court is 
subordinate. 

XXIII. If the District Courts within the limits of whose 

Suits for immovable jurisdiction the immovable property is 

are subordinate to different Com- 
Commissioners. missioners, the application shall be sub- 

mitted to the Commissioner of the Division to whom the District 
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Cotirt in which the suit is brought is subordinate, and the Com- 
missioner to whom such application is made may, *after hearing 
the objections, if any, of the defendant, give authority to proceed 
with the suit 

XXIV. This Act shall commence and 

Commencement of Act. . . inti* 

. come into operation on the nrst day ot 

May 1865. 

XXV. The Governor-General of India in Council may, 

Act may be extended by an order to be published in the Official 
to Oude. Gazette, extend the provisions of this Act 

to the Province of Oude, but not so as in any way to affect 
the provisions of Act XVI of 1865 {to remove doubts as to the 
jnrisdicthm of the Revenue Courts in the Province of Oude in 
suits relating to land^ and to enlarge the period of limitation in 
such suits). On and after such extension, the Civil Judge of 
Lucknow shall be considered a Deputy Commissioner, and the 
Assistant Judge of Lucknow an Assistant of the third class, 
within the meaning of this Act. Appeals from the decisions 
and orders of the Civil Judge of Lucknow, when allowed by the 
Code of Civil Procedure or any other law, shall lie as at present 
to the Court of the Judicial Commissioner. 

Parsee Marriage and Divorce Act. 

Act No. XV. of 1865. 

[^Received the ascent of the G. G. on the 1th April 1865.] 

Recites expediency of amending the Law relating to Marriage and Divorce 
of Parsees. 


I. — Preliminary. 

1. Names Act, the Parsee Marriage and Divorce Act, 1865. 

2. Interprets words of number and grades and the words Priest, Marriage, 
Husband and Wife, Section, Chief Justice, Court, British India, Local 
Govempient, and High Court, 

II. — Of Marriages between Parsees. 

3. Declares invalid all Marriages contracted after commenement of this 
Act, if contracting parties are related within specified degrees of consan- 

I E 
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gidnity or affinity, and in the case of Parsees under $^ge of 21 if consent of 
father or guardian be not given. 

4—5. Prohibits second marriage in life time of husband or wife, except 
alter lawful divorce according to Act ; and (5) subjects such second marriage 
to punishment of Bigamy under Penal Code. 

6—14, Requires the Marrying Priest to certify the marriage in prescrib- 
ed form ; (7) to the Registrar to be appointed under this Act, for .fee 
prescribed ; the register (8) to be open at all times to inspection and 
extracts of fit to be given; and (9 and 10) prescribe penalty on Priest for 
violation of Sections 4 and 6 ; and (11) on other persons than Priests under 
Section 6 ; and (12) extends Section 466 of Indian Penal Code to making, 
signing, or attesting Certificate with false statement, &c. ; and (13) enacts 
simple imprisonment for Registrar failing to enter Certificate, &c. ; and 
(1 4) imprisonment of either kind for persons secreting, destroying, or frau- 
dulently altering the Register. 

III. — Of Parses Matrimonial Courts, 

15 — 20. Directs the establishment of Special Courts in the Presidency 
Towns ; (16) to be entitled Parsee Chief Matrimonial Court, local limits of 
which to be same as of High Court, Chief Justice of which is to be Judge of 
such Court, to be aided by 1 1 Delegates ; and (17) provides for Parsee District 
Matrimonial Courts, with what limits; and (18) empowers Local Government 
to alter the limits of such District Courts ; and (ip) Districts with too few 
Parsees for District Court may be included in jurisdiction of Chief Ma- 
trimonial Court ; and (20) every such Court shall have a seal to be kept 
where. 

21 — 24 Directs Local Governments to appoint the Delegates, whose 
names shall be gazetted, and not to exeeed 30 in Presidency Town, nor 20 
in District ; such Delegates (22) to be appointed for life, and number to be 
kept up by new appointment on vacancy occurring by death, &c. ; and 
(23) to be deemed Public servants within the meaning of Indian Penal Code ; 
and (24) to be appointed for duty by rotation. 

25. Entitles Advocates, Vakeels, and Attornies of High Court and Local 
Courts to practise in these Matrimonial Courts. 

26. Directs that suits be brought in Court within whose jurisdiction 
the defendant is residing, or, if he has left India, in place in which defendant 
and plaintiff last resided together. 


IV. — O/* Matrimonial Courts. 


(a) For a Decree of Nullity. 

27 — 28. Marriage may, at instance of either party, be declared null 
and void for lunacy, become habitual, and continuing from time of marriage, 
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unless known at time of marriage ; and (28) for non-consuimimtiian from 
natural causes making consummation impossible. 


{b) For a Decree of Dissolution in case of Absence. 

29. And marriage may be dissolved at instance of either party for con* 
tinual absence of the other for seven years if not heard of as being alive by 
persons naturally likely to have heard. 


(e) For Divorce or Judicial Separation. 

SO. Entitles the husband to sue for a divorce and dissolution of mar- 
riage on ground of adultery ; and wife to sue the husband on ground of 
adultery and fornication under specided circumstances ; the third offending 
party to be co-defendant, &c. 

31. Entitles the wife to judicial separation for cruelty, &c. 

32. Sets forth the facts to be negatived in suit for divorce or separa- 
tion to entitle plaintiff to a decree. 

33 — 35. Entitles the wife to apply to the Court for costs of suit and 
maintenance pending the suit ; and (34) on decree for divorce or separa- 
tion Court may order an allowance to the wife as alimony ; and (35) to 
be paid either to the wife or trustees for her. 

{d) For Restitution of Conjugal Bights. 

36 — 37. Entitles husband and wife to sue for restitution of conjugal 
rights, if either have deserted the other without lawful cause, &c. ; (37) 
unless party suing, if the husband be under 16, or the wife under 14 years 
of age. 

38.Tr42. Directs that all suits under this Act shall be tried with closed 
doors, if either party so wish ; and (39) imposes stamp on the pioceedings ; 
and (40) applies the Civil Code Procedure to proceedings under this 
Act ,* and (41) directs that questions of law and precedent shall be decided 
by the Judge, and of facts by a majority of the Delegates; and (42) gives an 
appeal to the High Court on specified grounds. 

43. Authorizes marrying again after decree for dissolution and time for 
appealing is expired. 

V. — Of the Children of the Parties. 

44 — 45. Empowers the Court pending suit between parents, and in de- 
cree, to make all just orders for the custody, maintenance, and education of 
the children, &c. ; and (45) in decree for divorce, &c. for adultery of the 
wife to make a settlement out of wife’s property, if any, for benefit of the 
children. 
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VI. — Of the Mode of enforcing Penalties under this Act. 

46—50. Gives Magistrate and Sessions J udges jurisdiction over offences 
under this Act according to the general limits of their jurisdiction in regard 
to punishments ; and (47) establishes summary conviction before Magistrates 
of Police within Presidency Towns for offences punishable with fine, or fine 
and not more than six months’ imprisonment ; and (48) gives remedy by dis- 
tress warrant for fines ; and(49) authorizes arrest of offender till return of 
distress warrant unless security is given; and (50) authorizes arrest and 
imprisonment, &c. for fine if it cannot be levied. 


VII. — Miscellaneous. 

51 — 52. Empowers High Court to make Kules of Procedure for Matri- 
monial Court ; and (52) empowers Governor G^eneral in Council to invest 
Executive Officers, &c., with powers of Local Government ; (53) Act to come 
into operation on 1st September 1865. 

Schedule of Forms, 

Whereas the Parsee community has represented the neces- 

^ , sity of defining and amending the law 

Preamble. 

relating to Marriage and Divorce among 
Parsees ; And whereas it is expedient that such law should 
be made conformable to the customs of the said community ; 
It ia enacted as follows 


Short title. 
Interpretation clause. 
“ Number.” 

“Priest.” 


I. — Preliminary. 

I. This Act may be cited as The 
Parsee Marriage and Divorce Act, 1865.” 

II. In this Act, unless there be some- 
thing repugnant in the subject or context — 

Words in the singular number include 
the plural, and words in the plural number 
include the singular. 

Priest” means a Parsee Priest and 
includes Dastfir and Mobed. 


Marriage” 

“ Marriage.” 

“ Husband” and 
“Wife.” 


means a marriage between Parsees whether 
contracted before or after the commence- 
ment of this Act ; and Husband” and 
Wife” respectively mean a Parsee hus- 
band and a Parsee wife. 


“Section.” ‘‘ Section” means a Section of this Act. 

“ CJhief Justice,” Chief Justice” includes Senior Judge. 
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“Court” means a Court constituted 
under this Act. 

British India” means the Territories which are or shall be 
„ . , vested in Her Majesty or her successors 

by the Statute 21 and 22 Vic., cap. 106, 
entitled An Act for the better Government of India.” 

And, in any part of British India in which this Act operates. 
Local Government” means the person 

“ Local Government ” , . i i . . -r^ • ^ 

authorized to administer Executive Go- 
vernment in such part of India, or the Chief Executive Officer 
of such part when it is under the immediate administration of 
the Governor-General of India in Council, and when such 
Officer shall be authorized to exercise the powers vested by 
this Act in a Local Government ; and 

High Court.” ^ tt- i i i. i .. 

High Court means the highest Civil 
Court of appeal in such part. 


** British India,” 


“ Local Government ” 


** High Court.” 


II. — Of Marriages between Parsees. 

III, No marriage contracted after the commencement of 
Kequisites to validity this Act shall be valid, if the contracting 

of Parsee marriages. parties are related to each other in any of 

the degrees of consanguinity or affinity prohibited among 
Parsees and set forth in a Table which the Governor-General 
of India in Council shall, after due enquiry, publish in the 
Gazette of India, and unless such marriage shall be solemnized 
according to the Parsee form or ceremony called Asirv^d” by 
a Parsee Priest in the presence of two Parsee witnesses inde- 
pendently of such officiating Priest ; and unless, in the case of 
any Parsee who shall not have completed the age of twenty- 
one years, the consent of his or her father or guardian shall 
have been previously given to such marriage, 

IV. No Parsee shall, after the commencement of this Act, 

contract any marriage in the lifetime of 
di“3wfurdu“^g his or her wife or husband, except after 

lifetime of first wife or jjjg qj. lawful divorce from such wife 
husbaud. 

or husband, by sentence of a CJourt as 
hereinafter provided ; and every marriage contracted contrary 
to the provisions of this Section shall be void. 
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V. Every Paraee who shall, after the commencement of this 

^ . Act and daring the lifetime of his or her 

Punishment of bigamy. 

Wife or husband, contract any marriage 
without having been lawfully divorced from such wife or hus- 
band, shall be subject to the penalties provided in Sections four 
hundred and ninety-four and four hundred and ninety-five of 
the Indian Penal Code for the offence of marrying again during 
the lifetime of a husband or wife. 

VI. Every marriage contracted after the commencement of 

Certificate and Regis- Act shall, immediately on the solem- 

try oi marriages. nization thereof, be certified by the offici- 

ating Priest in the form contained in the Schedule to this Act. 
The certificate shall be signed by the said Priest, the contract- 
ing parties, or their fathers or guardians when they shall not 
have completed the age of twenty-one years, and two witnesses 
present at the marriage ; and the said Priest shall thereupon 
send such certificate together with a fee of two rupees to be 
paid by the husband, to the Registrar of the place at which 
such marriage is solemnized. The Registrar on receipt of the 
certificate and fee shall enter the certificate in a register to be 
kept by him for that purpose, and shall be entitled to retain the 
fee. 

VII. For the purposes of this Act a Registrar shall be 

Appointment of Re- appointed, who may be the Registrar 

appointed under Act XVI of 1864 {to 
provide for the Registration of Assurances). Within the local 
limits of the ordinary original Civil jurisdiction of a High Court, 
the Registrar shall be appointed by the Chief Justice of such 
Court, and, without such limits, by the Local Government. 
Every Registrar so appointed may be removed by the Chief 
Justice or Local Government appointing him. 

VIII. The register of marriages mentioned in the sixth 

^ ^ Section shall, at all reasonable times, be 

Marriage register to be j .•/. j x x 

open for public inspec- open lor inspection ; and certified extracts 
therefrom shall, on application, be given 
by the Registrar on payment to him by the applicant of two 
rupees for each such extract. Every such register shall be 
evidence of the truth of the statements therein contained. 



ACT XV.] QOVEENOa GBNE8AL IW CODNCIt. 


22r 


Penalty for solemniz- 
ing marriage contrary to 
Section 4. 


IX. Any Prieat knowingly and wilfully any 

marriage contrary to and in violatioii of 

the fourth Section shall, on conyiiriion 

thereof, be punished with simple imprison* 

ment for a term which may extend to six months, or with ^ne 

which may extend to two hundred rupees, or with both. 

X Any Priest neglecting to comply with any of the re^- 

^ ^ , quisitions affecting him contained in the 

Penalty for Priest’s . , 

neglect of lequirements of sixth Section shall, on conviction thereof, 

be punished for every such offence with 

simple imprisonment for a term which may extend to three 

months, or with fine which may extend to one hundred rupees, 

or with both. 

XI. Every other person required by the sixth Section 

_ , - to subscribe or attest the said certificate 

Penalty for omitting to 

snbscribe and attest the who shall wilfully Omit or neglect SO to 
certificate. shall, on conviction thereof, be punish- 

ed for every such offence with a fine not exceeding one hundred 
rupees. 

XII. Every person making or signing or attesting any such 
Penalty for making, Certificate containing a statement which 

&c., talse certificate. jg false, and which he either knows or be- 

lieves to be false, or does not know to be true, shall be deemed 
to be guilty of the offence of forgery as defined in the Indian 
Penal Code, and shall be liable, on conviction thereof, to the 
penalties provided in Section four hundred and sixty-six of the 
said Code. 

XIIL Any Registrar failing to enter the said certificate 
Penalty for failing to pursuant to the sixth Section shall be 
register certificate. punished with simple imprisonment for a 

term which may extend to one year, or with fine which may 
extend to one thousand rupees, or with both. 

XIV. Any person secreting, destroying, or dishonestly or 
^ fraudulently altering the said register in 

Penalty for secreting, -in, . , 

destroying or altering any part thereof, shall be punished with 

the register. imprisonment of either description as de- 

fined in the Indian Penal Code for a term which may extend to 



THE ACfTS OF THE 


[ 1865 , 


228 

two years, or, if he be a Registrar, for a term which may extend 
to five years, and shall also be liable to fine which may extend 
to five hundred rupees. 

IIL — Of Par see Matrimonial Courts. 

XV. For the purposes of hearing suits under this Act, a 

Constitution of special special Court shall be constituted in each 
Courts under this Act Presidency Towns of Calcutta, 

Madras and Bombay, and in such other places in the Territories 
of the several Local Governments as such Governments respec- 
tively shall think fit. 

XVI. The Court so constituted in each of the Presidency 
Parsce Chief Matri- Towns shall be entitled the Parsee Chief 

monial Courts. Matrimonial Court of Calcutta, Madras or 

Bombay, as the case may be. The local limits of the jurisdic- 
tion of a Parsee Chief Matrimonial Court shall be conterminous 
with the local limits of the ordinary original Civil jurisdiction 
of the High Court. The Chief Justice of the High Court, or 
such other Judge of the same Court as the Chief Justice shall 
from time to time appoint, shall be the J udge of such Matri- 
monial Court, and, in the trial of cases under this Act, he shall 
be aided by eleven Delegates. 

XVII. Every Court so constituted at a place other than a 
Parsee District Matri- Presidency Town shall be entitled the 

momal Courts. Parsee District Matrimonial Court of such 

place. Subject to the provisions contained in the next follow- 
ing Section, the local limits of the jurisdiction of such Court 
shall be conterminous with the limits of the District in which 
it is held. The Judge of the principal Court of original Civil 
jurisdiction at such place shall be the J udge of such Matrimo- 
nial Court, and, in the trial of cases under this Act, he shall be 
aided by seven Delegates. 

XVIII. The Local Government may from time to time 
alter the local limits of the jurisdiction of 

Power to alter tern- i-,* • Ti>r • • i ^ 

torial jurisdiction of Dis- any Parsee District Matrimonial Court, 

tnct Courts. include within such limits any 

number of Districts under its government. 
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XIX. Any District which the Local GovernRS^nt^ on 
account of the fewness of the Parsee 
withiil^the^Sc^^^^^ inhabitants, shall deem it inexpedient to 
Alatrimonial include within the jurisdiction of any 
District Matrimonial Court, shall be in- 
cluded within the jurisdiction of the Parsee Chief Matrimonial 
Court for the Territories under such Local Government where 
there is such Court. 


XX. A seal shall be made for every Court constituted 
^ g ^ under this Act, and all decrees and orders 

and copies of decrees and orders of such 
Court, shall be sealed with such seal, which shall be kept in 
the custody of the presiding J udge. 

XXL The Local Governments shall, in the Presidency 
Appointment of Dele- Towns and Districts subject to tbeir re- 
spective Governments, respectively appoint 
persons to be Delegates to aid in the adjudication of cases 
arising under this Act. The persons so appointed shall be 
Parsees : their names shall be published in the Official Gazette ; and 
their number shall, within the local limits of the ordinary origin- 
al Civil jurisdiction of a High Court, be not more than thirty, 
and in Districts beyond such limits not more than twenty. 

XXII. The appointment of a Delegate shall be for life. 
Power to appoint new But whenever a Delegate shall die, or be 
Delegate . desirous of relinquishing his office, or 

refuse or become incapable or unfit to act, or be convicted of an 
offence under the Indian Penal Code or other law for the time 


being in force, then and so often the Local Government may 
ajipolnt any other person being a Parsee to be a Delegate in liia 
stead ; and the name of the person so appointed shall be pub- 
lished in the Official Gazette. 

XXIIL All Delegates appointed under this Act shall be 

Delegates lo be deem- considered to be public servants within 
cd public servants. meaning of the Indian Penal Code. 

XXIV. The Delegates selected under the sixteenth and 


Selection of Delegates 
under Sections 16 and 
1 7 to be from those 
appointed under Sec- 
tion 21. 


seventeenth Sections to aid in the adjudi- 
cation of suits under this Act, shall be 
taken under the orders of the presiding 
Judge of the Court in due rotation from 
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When defendant has 
left Brit.bh India. 


the Delegates appointed by the Docal Government under the 
twenty-first Section. 

XXV. All Advocates, Vakeels, and Attornejs-at-law enti- 
Practitioner’ in Ma- tied to practise in a High Court shall be 

trimonial Courts. entitled to practise in any of the Courts 

constituted under this Act ; and all Vakeels entitled to practise 
in a District Court shall be entitled to practise in any District 
Matrimonial Court constituted under this Act. 

XXVI. All suits instituted under this Act shall be brought 
Court in which suits in the Court within the limits of whose 

to be brought jurisdiction the defendant resides at the 

time of the institution of the suit. When 
the defendant shall at such time have left 
British India, such suit shall be brought in the Court at the 
place where the plaintiff and defendant last resided together. 

IV. — Of Matrimonial Suits. 

(a). For a decree of Nullity. 

XXVII. If a Parsee at the time of his or her marriage was 
In case of lunacy or ^ lunatic or of habitually unsound mind, 
mental unsounducss. such marriage may at the instance of his 

or her wife or husband be declared null and void upon proof 
that the lunacy or habitual unsoundness of mind existed at the 
time of the marriage and still continues. Provided that no 
suit shall be brought under this Section if the plaintiff shall at 
the time of the marriage have known that the respondent 
was a lunatic or of habitually unsound mind. 

XXVIII. In any case in which consummation of the mar- 
, . riage is from natural causes impossible, 

summation owing to phy- such marriage may, at the instance of 
sical causes. either party thereto, be declared to be 

null and void. 


(b). For a Decree of Dissolution in Case of Absence. 
XXIX. If a husband or wife shall have been continually 
In case of absence for absent from his or her wife or husband for 
seven years. space of seven years, and shall not 

have been heard of as being alive within that time by those 
j»ersons who would naturally have heard of him or her hud he 
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or she been alive, the marriage of such husband or wife may, 
at the instance of either party thereto, be dilssolvedi 

(c). For Divorce or Judicial Separation. 

XXX. Any husband may sue that his marriage may be 

On the ground of tho dissolved, and a divorce granted, on the 

wife's adultery. ground that his wife has, since the cele- 

bration thereof, been guilty of adultery ; and any wife may sue 

On the ground of the ^^at her marriage may be dissolved, and 
husband's adultery, &c, ^ divorce granted, on the ground that, 

since the celebration thereof, her husband has been guilty of 
adultery with a married, or fornication with an unmarried, 
woman not being a prostitute, or of bigamy coupled with 
adultery, or of adultery coupled with cruelty, or of adultery 
coupled with wilful desertion for two years or upwards, or of 
rape, or of an unnatural offence. In every such suit for 
divorce on the ground of adultery the plaintiff shall, unless the 
Court shall otlierwise order, make the person with whom the 
adultery is alleged to have been committed a co-defendant, and 
in any such suit by the husband the Court may order the 
adulterer to pay the whole or any part of the costs of the pro- 
ceedings. 

XXXI. If a husband treat his wife with such cruelty or 

Grounds of judicial se- personal violence as to render if in the 
paraiion. judgment of the Court improper to compel 

her to live with him, or if his conduct afford her reasonable 
grounds for apprehending danger to life or serious personal in- 
jury, or if a prostitute be openly brought into or allowed to 
remain in the place of abode of a wife by her own husband, 
she shall be entitled to demand a judicial separation. 

XXXII. In a suit for divorce or judicial separation under 

Suits for divorce or Act, if the Court be satisfied of the 

judicial separation. truth of the allegations contained in the 

plaint, and that the offence therein set forth has not been con- 
doned, and that thp husband and wife are not colluding together, 
and that the plaintiff has not connived at or been accessory to 
the said offence, and that there has been no unnecessary or 
improper delay in instituting the suit, and that there is no other 
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legal ground why relief should not be granted^ then and in such 
case, but not otherwise, the Court shall decree a divorce or 
judicial separation accordingly. 

XXXIII. In any suit under this Act for divorce or judicial 
separation, if the wife shall not have an 

Alimony pendente lite. , . , 

independent income sufficient for her sup- 
port and the necessary expenses of the suit, the Court, on the 
application of the wife, may order the husband to pay her 
monthly or weekly during the suit such sum, not exceeding 
one-fifth of the husband’s net income, as the Court, considering 
the circumstances of the parties, shall think reasonable, 

XXXIV. The Court may, if it shall think fit, on any decree 
for divorce or judicial separation, order 

Permanent alimony. t , , i i i, , . . 

that the husband shall, to the satisfaction 
of the Court, secure to the wife such gross sum, or such monthly 
or periodical payments of money for a term not exceeding her 
life, as, having regard to her own property (if any), her hus- 
band's ability and the conduct of the parties, shall be deemed 
just, and for that purpose may require a proper instrument to 
be executed by all necessary parties and suspend the pronounc- 
ing of its decree until such instrument shall have been duly 
executed. In case any such order shall not be obeyed by her 
husband, he shall be liable to damages at her suit, and further 
to be sued by any person supplying her with necessaries, during 
the time of such disobedience, for the price or value of such 
necessaries. 

XXXV. In all cases in which the Court shall make any 

Payment of alimony to decree or order for alimony, it may direct 
wife or to her trustee. same to be paid either to the wife 

herself, or to any trustee on her behalf to be approved by the 
Court, and may impose any terms or {restrictions which to the 
Court may seem expedient, and may from time to time appoint, 
a new trustee, if for any reason it shall appear to the Court 
expedient so to do. 

(d). For Restitution of Conjugal Rights^ 

XXXVI. Where a husband shall have deserted or without 

Suit for restitution of •“wful cause ceased to cohabit with his 
conjugal lights. Wife, or where a wife shall have deserted 
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Ko suit to Vie brought 
to enforce marriage or 
contract arising out of 
marriage when husband 
under 16 jears or wife 
under 14 years. 


or without lawful cause ceased to cohabit with her husband, the 
party so deserted or with whom cohabitation shall have so 
ceased, may sue for the restitution of his or her conjugal rights, 
and the Court, if satisfied of the truth of the allegations con- 
tained in the plaint and that there is no just ground why relief 
should not be granted, may proceed to decree such restitution 
of conjugal rights accordingly. If such decree shall not be 
obeyed by the party against whom it is passed, he or she shall 
be liable to be punished with simple imprisonment for a term 
which may extend to one month, or with fine which may extend 
to two hundred rupees, or with both. 

XXXVIL Notwith^tanding anything hereinbefore contain- 
ed, no suit shall be brought in any Court 
to enforce any marriage between Parsees 
or any contract connected with or arising 
out of any such inarringe, if, at the date 
of the institution of the suit, the husband 
shall not have completed the age of sixteen years, or the wife 
shall not have completed the age of fourteen years. 

XXXVIII. In every suit preferred under this Act, the 

Suits may be heard shall be tried with closed doors should 

with closed doors. g^^}J (jj^her of the parties, 

XXXIX Every plaint and petition of appeal preferred 

Stamps on plaints ^ud Under this Act shall bear a stamp of 
petitions. thirty-two Rupees, and all other instru- 

ments and writings of the kind specified as requiring a stamp in 
Schedule B to Act Xo. X of 1862 (^o consolidate and amend the 
Law relating to Stamp Duties) and exhibited in a suit under 
this Act shall be stamped in accordance with the provisions of 
the said Act No. X of 18G2, 

XL. The provisions of the Code of Civil Procedure shall, 

Provisimis of Civil go far as the Same may be applicable, 
Procedure Code to apply 

in suits under this Act. ^pplj to suits instituted under this Act. 

XLI. In suits under this Act all questions of law and pro-' 

Detennination of qne.- ‘'® detennined by the presid- 

tionsof law and proce- ing Judge; but the decision on the facts 
dure, and of fact. shall be the decision of the maiority of 

the Delegates before whom the case is tried. 
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XLII. An appeal slmil lie to the High Court from the de- 


Appeal to High Court. 


cision of any Court establrshod under this 
Act, whether a Chief Matrimonial Court 


or a District Matrimonial Court, on the ground of the decision 
being contrary to some law or usage having the force of law, or 
of a substantial error or defect in the procedure or investigation 
of tlie case which may have produced error or defect in the 
decision of the case upon the merits, and on no other ground : 
Provided that such appeal be instituted within three calendar 
months after the decision appealed from .shall have been pro- 
nounced. 


XLII I. When the time hereby limited for a[)pealing against 

Liberty to parties to *"7 degree dissolving a marriage shall 
marry again. expired and no appeal shall have 

been presented against such decree, or when any such appeal 
shall have been dismissed, or when in the result of any appeal 
any marriage shall be declared to be dissolved, but not sooner, 
it shall be lawful for the respective parties thereto to marry 
again, as if the prior marriage had been dissolved by death. 


V. — Of the Children of the Parties, 

XLIV. In any suit under this Act for obtaining a judicial 
Custody of children separation or a decree of nullity of mar- 
pendente hte, riage, or for dissolving a marriage, the 

Court may from time to time pass such interim orders and 
make such provision in the final decree as it may deem just and 
proper with respect to the custody, maintenance and education 
of the children under the age of sixteen years, the marriage of 
whose parents is the subject of such suit, and may, after the 
final decree, upon application by petition for this purpose, make 
, , ^ from time to time all such orders and pro- 

Orders as to custody ‘ ^ 

of children after final visions with respect to the custody, main- 

tenance and education of such children as 


might have been made by such final decree, or by interim orders 
in case the suit for obtaining such decree were still pending. 
XLV. In any case in which the Court shall pronounce 


Settlement of wife’s 
property fpr- benefit of 


a decree of divorce or judicial separation 
for adultery of the wife, if it shall be 
made to appear to the Court that the wife 
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is entitled to any property either in poesefision or reversioBt the 
Court may order such settlement as it shall think reason- 
able to be made of such property or any part thereof, for the 
benefit of the children of the marriage or any of them. 

VI. — Of tite Mode of enforcing Penalties under this Act. 

XLVI. All ofienees under this Act may be tried by any 

Cognizance of offences Officer exercising the powers of a Magis- 
under this Act. trate, unlees the period of imprisonment 

to which the offender is liable shall exceed that which such 
Officer is competent to award under the law for the time being in 
force in the place in Avhich he is employed. When the period 
of imprisonment provided by this Act exceeds the jieriod that 
may be awarded by such Officer, the offender shall be com- 
mitted for trial before the Court of Session. 

XLVII. If any offence which by this Act is declared to be 

punishable with fine, or with fine and 

nnaeTtErActf^mmit! imprisonment not exceeding six months, 
ted within local limits of gi,a|l be committed by any person within 

the local limits of the ordinary original 
Civil jurisdiction of the High Court, suclh offence shall be 
punishable upon summary conviction by any Magistrate of 
Police of the place at which such Court is held. 

XLVIII. All fines imposed under the authority of this Act 
may, in case of non-payment thereof, be 
levied by distress and sale of the offend- 
er’s movable property by warrant under the hand of the 
Officer imposing the fine. 

XLIX. In case any such fine shall not be forthwith paid, 

such Officer may order the offender to be 

Procedure until re- , , i . /• i •, 

turn is made to diaress arrested and kept m sale custody until 

the return can be conveniently made to 
such warr.ant of distress, unless the offender shall give security 
to the satisfaction of such Officer for his appearance at such 
place and time as shall be aiipoiiited for the return of the war- 
rant of distress. 


Levy of fines by distress. 
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L. If upon the return of the warraitt it shall appear that no 

Tniprisdnment If no Sufficient distress can be had whereon to 
sufFicicDt distress. mme shall not be 

forthwith paid, or in case it shall appear to the satisfaction of 
such Officer, by the confession of the offender or otherwise, 
that he has not sufficient movable property whereupon such 
flue could be levied if a warrant of distress were issued ,any 
such Officer may, by warrant under his hand, commit the 
offender to prison, for any terra not exceeding two calendar 
months when the amount of fine shall not exceed fifty Rupees, 
and for any term not exceeding four calendar months when tlie 
amount shall not exceed one hundred Rupees, and for any 
tenn not exceeding six calendar months in any other case, the 
commitment to be derminable in each of the cases aforesaid on 
pa\ raent of the amount of fine. 

VIT. — Miscellaneous, 


LI. Subject to the provisions contained or referred to in 


Ttales of procedure of 
Pardee Matrimonial 
Courts to be made by the 
Eign Court, 


this Act, the High Court shall make such 
rules and regulations concerning the prac- 
tice and procedure of the Parsee Chief and 
District Matrimonial Courts in the Presi- 


dency or Government in which such High Court shall be estab- 
lished, as it may from time to time consider expedient, and 
sliiill have full power from time to time to revoke or alter the 
same. All such rules, revocations and alterations shall be pub- 
lished in the Official Gazette. 

LII. The Governor-General of India in Council may invest 
the Chief Executive Officer of any part 

Power to invest Chief v t> i t r i • r . i 

Executive Officer with Rritisli India under the immediate ad- 

power^ of Local Govern- ministration of the Governiiient of India 
ment. 

with the powers vested by this Act in a 

Local Government. 

LIII. This Act shall commence and take effect on the first 
Commencement and day of September 1865, and shall extend 
ex int of Act. jq whole of British India. 



Date and Place of 
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Slgnatnne of fath^ et 
guardian wliea 
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OHM.— SsmiJS OmiHTS. 

ACT No. XVL OF 1865. 

[Received the aasent of the G. (?. on the 1th AprU 1865.] 

Recites that doubts had arisen under the Code of Civil Procedure as to 
the jurisdiction of the Courts of Revenue and Chief Commissioner, Ac., in 
Oude, and the expediency of removing those doubts. 

1. Interprets words of Number, and the words Courts of Revenue, Land. 

2 — 3. Declares that the Courts of Revenue and of the Financial Commis- 
sioner shall exercise jurisdiction in all suits in any District relating solely to the 
title, succession or possession of land, during the period that any settlement 
of the Land Revenue is in progress, and during the continuance of such 
settlement, and for any further period notified in Gazette, &c. ; and authorizes 
the Governor-General in Council to invest Appellate powers in any oflicer, 
&c. ; and (3) makes the Financial Commissioner the highest Court of Appeal 
from the Revenue Courts, and prescribes for it the same rules of Procedure as 
the Sudder Court ; and for all Courts the Code of Civil Procedure. 

4. Makes the jurisdiction conferred on the Courts of Revenue and the 
Fmancial Commissioner es^clusive for the suits in Section 2 specified. 

5 — 8. Repeals the Law of Limitation for bringing suits relating to under- 
tenures, as to all causes of action which have arisen since February 13th, 1844y 
except as to suits by persons claiming only as tenants at will, or as having a 
right of occupancy, or as tenants at fixed or favorable rates ; and (6) revives 
suits which had been dismissed or rejected under the Law of Limitation re- 
pealed by the last Section, provided a Petition to revive be brought within six 
months from date of the Act ; the Petition to be on Stamped Paper ; and 
(7) such revived suits to be heard and determined in the Civil Courts ^accord- 
ing to their respective jurisdictions, Ac. ; and (8) makes decrees, Ac., on such 
suits valid notwithstanding any provision in the operation of the Code of 
Civil Procedure. 

Whereas^ before the introduction of the Code of Civil 
Procedure into the Province of Oude, the 
jurisdiction in suits relating to the title 
or succession to land in the said Province, or to the possession 
of land, or to any right in respect of any land, was vested 
exclusively in the Courts of Revenue and in the Financial 
Commissioner, and after that office became vacant, in the Chief 
Commissioner ; And whereas since the introduction of the said 
Code doubts have arisen whether such suits are cognizable in 
the first instance by the ordinary Civil Courts and on appeal 
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by the Judicial Commiasiouer^ of in the first insti&iioe by the 
Revenue Courts and on appeal by the Chief Commisiiotier, or 
Financial Commissioner whose office has now been revived; 
And whereas it is expedient to remove such doubts and to en« 
large the period of limitation within which certain classes of 
suits may be entertained under this Act; It is enacted as 
follows : — 

I. In the construction of this Act, except where there 
, . is something repugnant in the subiect or 

Interpretatjon Clause, o r j 

context — 

Words in the singular number shall include the plural, and 

words in the plural number shall include 
Number. i i 

the singular* 

^ Courts of Revenue” include Officers 

Courts of Revenue.” 

employed in making or revising Settle- 


ments. 

Land” does not apply to any land excluded from a Settle- 

^ „ ment of Land Revenue, whether the Re- 

“ Land.” 

venue be paid to Government or to the 
assignee of Government. 


Suits and appeals re- 
lating to land during 
progress of Revenue Set- 
tlement to be cognizable 
by Courts of Revenue 
and financial Commis- 
sioner. 


IL In any District in the Province of Oude in which a 
Settlement of the Land Revenue is in 
progress, all suits of whatever description 
arising in such District relating solely to 
the title or succession to land, or to the 
possession of land, or to any right in res- 
pect of any land, shall, during the continu- 
ance of such Settlement, and for such further period thereafter 
as the Governor-General of India in Council, by notice to be 
published in the Official Gazette, may appoint, be cognizable in 
the first instance in the Courts of Revenue of the said Province, 
and In the last resort upon appeal by the Financial Commis- 
sioner. The Governor-General of India in Council may invest 
any Officer with the powers of a Court of first appeal betweeir 
the Court of first instance and the Financial Commissioner, and 
shall fix the periods within which appeals shall be preferred 
from the decisions of the Court of first instance to the Court of 
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fint appeal) or, wliea there ia no such Court, to the Finan- 
eial Commiesioner, and from the decisions of the Court of first 
appeal, when there is such Court, to the Financial Commis- 
sioner : Provided that where in a case of succession or inherit- 
ance the claim shall relate not only to land but to land and other 
property not permanently attached to the land comprised in the 
claim, neither the Revenue Courts nor the Financial Commis- 


sioner shall have jurisdiction under this Section. 

III. The Financial Commissioner shall, with respect to suits 

Powers of Financial <^ogmzB.h]e by the Revenue Courts under 
Commissioner as highest the second Section of this Act, be deemed 
Court of appeal. highest Court of appeal in the Province 

of Oude within the meaning of the Code of Civil Procedure, and 
shall have and exercise in respect of such suits all the powers 
vested in the Sudder Court and shall be subject to all the rules 
prescribed with reference to the Sudder Court by such Code, 
subject to the restrictions, limitations and provisos with which the 
Code was extended to the said Province as contained In the de- 


claration of the Governor-General in Council, bearing date the 
sixtli August 1861. Subject to the same restrictions, limitations 
and provisos, the proceedings of the Courts of first appeal and 
the Court of first instance shall be regulated by the Code of 
Civil Procedure. 


IV. Subject to the proviso in the second Section of this Act, 

, . . no suit relating to the title or succession 

Suits not to be msti tut- ^ ^ r 

ed or tried by any other to land in Oude, Or to the possession of 
than the Court or author- , , , • -i ^ ^ n i i 

ity before specified. or to any right in respect of any land 

shall, during the period limited in the said 
Section, be instituted or tried in any Court, or before any 
Authority, except in the Courts or before the Authorities 
hereinbefore in that behalf specified. 

V. No suit relating to any under-tenure which shall be cog- 


Limitation rules not to 
apply to certain suits re- 
lating to under-tennres. 


nizable in any Revenue Court under this 
Act shall be debarred from a hearing under 
the rules relating to the limitation of suits 


in force in the Province of Oude, if the cause of action shall 


arisen on or after the thirteenth day of February 1844>. 
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Provided that this Section shall not apply to any. suit by a p^son 
olaiming only a right to cultivate as a tenant-at^will, or as a 
tenant with the right of occupancy, or as a tenant at fixed or 
favorable rates. 


VI. Any suit or appeal relating to any undei-tenure (not 
^ 1 ^ being a suit within the proviso contained 

to under-tenures dis- in the last preceding Section), cognizable 
mitatfon-barmay^be ^ under this Act by any Revenue Court, 
which may have been rejected or dismissed 
on the ground that the suit was barred by lapse of time under 
the law of limitation in force in the Province of Oude, may be 
revived and heard on the merits, if the cause of action shall 
have arisen on or after the date mentioned in the last preceding 
Section : Provided that a petition for the revival of the appeal 
or suit be presented in the Court of the Financial Commissioner 
if the rejection or dismissal took place in appeal, or in the Court 
of first instance if the rejection or dismissal took place in that 
Court, within six calendar months from the date of the passing 
of this Act. The petition may be written on paper bearing the 
stamp required for petitions presented to the Financial Commis- 
sioner or subordinate Revenue Court, as the case may be. 


VII. All suits relating to the proprietary right in, succes- 
Procedure applicable sion to or possession of, any land, or to 
any right in respect to any land, which 
mentioned in Section 2. shall be instituted after the expiration of 
the period appointed in the second Section of this Act, shall be 
heard and determined in the Civil Courts of the Province of 
Oude according to their respective jurisdictions, under and sub- 
ject to all the rules contained in the Code of Civil Procedure as 
the same shall have been extended to such Province, and not 
otherwise. 


VIII. No order or decision made or passed by any Revenue 
Court in Oude subsequently to the ex- 


Saving of orders and 
decisions of Bevenne 
Courts after the exten- 
sion of Code of Civil 
Procedure to Oude. 


tension of the Code of Civil Procedure to 
the Province and before the passing of this 
Act, in any suit relating to the proprie- 
tary right in, succession to or possession 



m 


THE ACTS OF THE 


[im 


of, any land, or to any right in respect of any land, in the said 
Province, shall be invalid by reason of anything contained in 
the said Code* 

CUSTOMS Duties on Exports and Imports, 

ACT No. XVIT. OF I860. 

[Received the aasent of the G, G. on the lOth April 1865.] 

Recites expediency of amending the Law relating to Customs Duties. 

1 — 3, Substitutes Duties in Schedules A. and B. for Duties under Acts 
VII, 1859 ; XXIII, 1859 ; X, 1860; XI, 1862 ; XXIII, 1862 ; XXIII, 1864. 
Saving, however, existing Duties on Salt and Opium, Free Ports, the provisions 
of Act VI, 1848, and the provisions of the Consolidated Customs Act : this 
Act as respects Saltpetre to take effect as from March 9th, 1865, and (3) to 
be called the Indian Customs Duties Act of 1865. 

Schedule A. — Import Duties. B. — Export Duties. 

Whereas it is expedient to amend the Law relating to 

^ , Customs duties ; It is enacted as fol- 

Preamble. 

lows : — 

I. In lieu of the Customs duties authorized to be charged in 

Act VII of 1859 {to alter the duties of 

Iey?edT%re“crTbed in Customs OH goods imported or exported by 
the Schedules annexed Sea), Act XXIII of 1859 {to alter the 

rates of duty on goods imported or exported 
hy land from certain Foreign Territories into or from the Presi- 
dencies of Madras and Bombay respectively) y Act X of 1860 
{to amend Act VII o/* 1859 to alter the duties of Customs on 
goods imported or exported hy Sea)y Act XI of 1862 {to amend 
Act X of 1860, to amend Act VII of 1859), Act XXIII of 
1862 {to amend Act XI of 1862), arid Act XXIII of 1864 {to 
amend the law relating to the Customs duties on goods imported 
by Sea)y there shall be levied and collected the duties specified 
in the two Schedules A and B annexed to this Act. Provided 
always that nothing herein contained, shall be deemed to alter 
the existing duties upon Salt and Opium, or to authorize the 
levy of duties in any free Port^ or to affect the provisions of 
Act VI of 1848 {for equalizing the duties on goods imported and 
exported on Foreign and British bottomsy and for abolishing 
duties on goods carried from Fort to Port in the Territories 
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subject to the Government of the East India CompaUjf), pr to 
affect tbe provisions of the Consolidatecl Custonis’ Act. 

II. So far as regards the Customs duty on the export of 
Saltpetre, this Act shall take effect as if 
peration of Act heen passed and had received the 

assent of the Governor-General on the ninth day of March 1865 ; 
but save as aforesaid, this Act shall take effect from the first 
day of April 1865. 

III. This Act shall be cited as The 

Short title. 

Indian Customs Duties Act of 1865.” 


SCHEDULE A. 

Bates of Duty to be charged on the /ollowing goods imported 
by Sea into any Port in British India, not being a Free Port ; — 

1. Bullion and Coin ... ... ... ... Free. 

2. Precious Stones and Pearls ... 

3. Grain and Pulse 

4. Horses and other living Animals 

5. Ice ... ••• ••• 

6. Coal, Coke, Bricks, Chalk, and Stones 

7. Cotton Wool 

8. "W^ ool ... .*• ••• 

9. !Flax ... ... ... 

10. ^ Hemp 

11. Jute 

12. Hides and Skins, raw 

13. 18ooks ... ^.« ... 

14. Paper ... ... ... 

15. Maps, Prints, Music, and Works of Art 

16. Seeds when imported by any Public Society for 

gratuitous distribution ... 

17. Agricultural Implements 

18. Firewood 

19. Machinery used exclusively for purposes of Agri- 

culture, Navigation, Mining, or Manufacture, 
or for Bailway purposes, and materials form- 
ing necessary component parts of such 
machinery 
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And the Officer in charge of the Custom House^ 
subject to th-e orders of the Local Govern- 
ment acting under the general instructions 
of the Government of India, shall decide 
what articles come within the definition of 
such machinery, or materials forming com- 
ponent parts thereof, and such decision shall 
be final in law. 

20. Military and other Regulation Uniforms and 

Accoutrements when imported for private 
use by persons in the Public Service ... Free. 

21. Guano and manures of all kinds ... ... ,, 

22. Bottles ... ••• ••• ••. 55 

23. Wines and Liqueurs ... One Rupee the imperial gallon. 

24. Porter, Ale, Beer, Cider, 

and other similar fer- 
mented Liquors ... One anna the imperial gallon. 

25. Spirits ... Three Rupees the imperial gal- 

lon, and the duty to be rate- 
ably increased as the strength 
exceeds London Proof. 

Provided that ten per cent, ad valorem shall be charged on all 
spirits used exclusively in Arts and Manufactures, or 
in Chemistry, subject to such rules as the Local Go- 
vernments shall from time to time prescribe, for ascer- 
taining that such spirits are unfit for use as a beverage, 
and incapable of being converted to that purpose. And 
the Officer in charge of the Custom House, subject to 
the general instructions of the Local Government, shall 
decide what spirits fall within the proviso, and his 
decision thereon shall be final in law. 

26. Iron (which shall not be 

taheu to include iron- 
mongery, cutlery, or 

hardware) ... ... One per cent, ad valorem. 

27. Hops ... ... ••• One per cent, ad valorem, 

28. Tobacco, whether manu- 

factured or not manu- 
factured Ten per cent. -ad valorem 
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29. Piece Goode Five per cent €td 

30. Twist ... ... Three and a half {ler cent 

ad valorem^ 

31. All other articles not includ- 

ed in the above enu- 
meration ••• Seven and a half per cent. 

ad valorem. 


SCHEDULE B. 

Rates of Duty to be charged upon goods exported by Sea to 
any Foreign Port as defined in the Consolidated Customs’ Act, 
from any Port in British India. 

1. Bullion and Coin Free. 

Precious Stones and Pearls 


2 . 

3 . 

4 . 

5. 

6 . 

7. 

8 . 

9. 

10 . 

11 . 

12 . 

13. 

14 . 

15. 


16. 


17. 


Horses and other living Animals ... 

Rum 

Spirits 

Tobacco, and all preparations thereof 

Cotton Wool 

Flax ... ••• ••• 

Hemp ... ••• *•* 

Boohs ... ••• 

Maps, Prints, and Works of Art ... 

Teak Timber 

^ C>oal ... ... ... a. 

Iron ... ... ... ... ... 

Grain and Pulse of 
all sorts 




Saltpetre 

Indigo 


18. Lac 


Dye 

Lac 


Three annas the 
Indian maund 
One Rupee the 
Indian maund 
Three Rupees the 
Indian maund J 


Of forty seers 
of eighty 
tolahs to 
the seer. 


and SheU 


Four 


19.* Hides and Skins, raw Two 


per cent, ad valoretiu 
per cent, ad valorem. 
1 H 
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20. Sugar ... Two per ad valorem. 

21. Raw Silk and Silk 

Chussem ... Two per cent, ad valorem. 

22. All country articles 

not enumerated 

or named above Three per cent ad valorem. 

Stamp duties. 


ACT No. XVIIL OF 1865. 

\^R€C€ived the assent of the O. G. on the lOtA April 1865.] 

1 — 2. Repeals Act X, 1862, Section 33; and (2) empowers the Governor- 
General in Council to reduce or remit the Stamp Duties prescribed by that 
Act. 

3 — 4. Amends Act X, 1862, Schedule B, Art. 11 ; and (4) makes this Act 
part of said Act. 

Whereas it is expedient to amend Act No. X of 1862 {to 
consolidate and amend the Law relating to 
Stamp Duties) ; It is enacted as follows : — 

I. The thirty-third Secuonof the said Act No. X of 1862 

ActX of 1862 Sec> 18 hereby repealed, and the following Sec- 
tion 33, repealed. tion shall be read in lieu thereof: — 

II. The Governor-General of India in Council may, from 

Governor-General in time to time, by an Order to be published 

of*Stemr^Dut7*oti™ny in the Official Gazette, reduce or remit in 
Deeds, &c., mentioned in yyhole or any part of the Territories 

class of such Deeds, &c. to which the' said Act X of 1862 applies, 
the Stamp Duties prescribed by the said Act and chargeable on 
all or any of the Deeds, Instruments, and Writings, mentioned 
in the Schedules thereto, or on any particular class of such 
Deeds, Instruments, and Writings, or on any of the Deeds, 
Instruments, and Writings, belonging to such class ; or on any of 
the Deeds, Instruments, and Writings, as aforesaid, when exe- 
cuted or granted by or to any particular class of persons, or by 
or to any members of such class, and may in like manner (Ancel 
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or vary such order to the extent of the powers hereby given. 
Such cancelment or variation shall also be published in the 
Officijfl Gazette. 

III. Article 11 of Schedule B to Act X of 1862 shall be 
read as if after the words and figures 
Act III of 1859/’ the following words 
were inserted, that is to say, ‘‘or in 
Courts of Small Causes established under Section 6 of Act 
XXII of 1864” (to make provision for the administration of 
Jflilitary Cantonments,) 

IV. This Act shall be read with and 
taken as part of the said Act No. X of 1862. 


Addition to Act X of 
1862, Schedule 3, Article 
il. 


This Act to be taken 
as part of Act X of 1862. 


Punjab.— Jurisdiction of Courts. 

ACT No. XIX. OF 1865. 

[^Received the assent of the G. G. on the 10^/t April 1865.] 

1. Entitles the Act, the Punjab Courts Act, 1865. 

2. Interprets the words Assistant Commissioner, Extra Assistant 
Commissioner, Land, District, District Court, Division, Divisional Court. 

3. Defines what shall be a District and what a Division. 

4 — 12. Directs the appointment of seven grades of Courts, and names 
them ; and (5) empowers the Local Government to invest any Tehsildar ; and 
(6) any Naib Tehsildar with judicial powers to extent specified ; and (7) 
gives the Assistant Commissioner and (8) the Assistant Commissioner with 
special powers jurisdiction to extent specified; and (9) limits and appoints 
the Criminal Powers of the 1st, 2iid, and 3rd grades ; and (10) gives the Assist- 
ant Commissioner with full Powers Civil jurisdiction to extent specified ; 
and (11) the Deputy Commissioner unlimited jurisdiction on the Civil side, 
and Appellate jurisdiction, and the powers of a Magistrate on the Criminal 
side, and Appellate powers to extent specified ; and (12) gives the Commis- 
sioner general jurisdiction in Civil suit both original and appellate, the latter 
from Courts of the 4th, 5th and 6th grades, and the Criminal powers, original 
and appellate, of Sessions Judge. 

13. Directs that every suit shall be commenced in the lowest grade of 
Court competent to try it. 

14. Empowers the Deputy Commissioner to distribute business among 
the differeat Courts subordinate to him. 
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15* Empowers tbe Commissiener aad Deputy Cosunissioner to withdraw 
any suit from s^ibordinate Court and try it, and Commissioner to withdraw 
any appeal from Deputy and tiy it, or transfer it to other Deputy. 

16. Empowers Judicial Commissioner to withdraw any suit or appeal 
from any subordinate Court, and to refer it to other Court. 

17. Allows suits for immoveable property situate in one District, but 
within several .iurisdictions, to be brought in any of the Local Courts baving 
competent jurisdiction, &c. 

18—19. Similar provision as to suits for immoveable property situate in 
same Divisjorif but within several jurisdictions. 

20. Empowers Local Government, with sanction of Governor-General in 
Council, to invest any Officer with the Judicial powers of Deputy or Commis- 
sioner, when cases depending are so numerous as not to be disposed of in 
reasonable time. 

21 — 22. In Districts in which settlement of Land Revenue is in pro- 
giess, Local Government may empower the Tehsildar, Assistant and Deputy 
Commissioners, and Commissioner to exercise their powers on tho Revenue 
side of their Courts ; and (22) in such Districts the Local Government may 
invest the Financial Commissioner with the powers of Judicial Commissioner 
for purpose of trying Special Appeals, &c., and such powers of Judicial 
Commissioner shall cease when those of Financial Commissioner begin. 

23. Excludes from jurisdiction of Revenue Courts and Financial Commis- 
sioner cases of succession and inheritance in which the suit relates to other 
property besides land. 

24. Objections to the authority of an Officer not to affect the validity of 
bis decision. 

25. Act to come into operation on 1st May 1865. 


Wheueas it is expedient to define the jurisdiction of the 
Courts of Judicature in the Punjab ^nd its 
Dependencies ; It is enacted as follows : — 
I. This Act shall be called “ The 
Punjab Courts Act, 1865.” 

II. In this Act — 


Preamble. 


Short title. 


Interpretation danse. 

Assistant Commis- Assistant Commissioner '' includes 

Extra Assistant Commissioner.'’ 

‘‘ Land ” does not apply to any land excluded from a Set- 
^ tlement of Land Revenue, whether the 

Revenue be paid to Government or to tho 
assignee of Government. 
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IIL For the purposes of this Act the local }urisdiotiion of 
•' District” ^ Deputy Commissioner shall be deemed a 

“District Court.” District, and the Court of such Deputy 
« Divisional Court,” Commissioner shall be deemed the District 
Court The local jurisdiction of a Com- 
missioner shall, in like manner, be deemed a Division, and his 
Court a Divisional Court. 

IV. There shall be seven grades of Courts in the Punjab, 

which shall be in addition to any Courts of 
CJourts in gmall Causes, and to any other Courts 
established under any Act which may 
hereafter be passed, unless otherwise provided in such Act, 
namely : — 

(1.) — The Court of the Tahsildar. 

(2.) — The Court of the Assistant Commissioner with ordi- 
nary powers. 

(3.) — The Court of the Assistant Commissioner with special 
powers. 

(4.) — The Court of the Assistant Commissioner with full 
powers. 

^5.) — The Court of the Deputy Commissioner. 

(6.) — The Court of the Commissioner. 

(7.) — The Court of the Judicial Commissioner. 

V. The Local Government may invest any Tahsildar with 

Jurisdiction of Tah- determine suits of every 

* description not exceeding three hundred 

Rupees in value or amount. 

VI. The Local Government shall also have power, from time 

to time, specially to invest any Naib Tah- 

Local Government may . , , /» m t -u 

in special cases give sildar With the powers 01 a lahsildar as 

^^Talisildar^^^ powers aforesaid within such limits as it may 

think proper, and to withdraw such powers. 

VIL The Assistant Commissioner with ordinary powers 

shall have power to try and determine 
Jurisdiction of Assist- . j • • 

EiBt Commissioner with suits 01 every description not exceeding 

ordinary powers. hundred Rupees in value or amount. 
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' Vlir. Th6 AssistATit Coimnission^T with special powers 
, . , shall have power to try and determine 

ant Commissioner with suits of every description not exceeding 
special powers. hundred Rupees in value or amount. 

IX The Criminal powers to be exercised by the Courts 

^ the said first, second and third grades 

Criminal powers to be . . . 

exercised by Courts of respectively, shall be those with which the 
the 1st, 2iid, and 3rd , ^ 

grades. several Officers presiding in those Courts 

shall from time to time be invested by 

the Local Government under Section 23 of the Code of 

Criminal Procedure. 


X. The Assistant Commissioner 'with full powers shall, 

on the Civil side, have power to try and 

Jurisdiction of Assist- ^ . , , , 

ant Commissioner with determine suits of every description under 

u powers. thousand Rupees in value or amount, 

and on the Criminal side to exercise the powers of a Magistrate 

as defined in the Code of Criminal Procedure. 


XI. The Deputy Commissioner shall, on the Civil side, 

have power to try and determine suits of 
description without limitation in 

value or amount, and to hear appeals, 
where an appeal is allowed by the Code of Civil Procedure in 
force in the Punjab, from decisions and orders of the first three 
grades of Courts mentioned in the fourth Section of this Act, 
and, on the Criminal side, to exercise the powers of a Magistrate 
as defined in the Code of Criminal Procedure, and to hear 
appeals according to the provisions of the same Code relating to 
the hearing of appeals by Magistrates from the sentences and 
orders of Courts subordinate to the Magistrate of the District. 
The Deputy Commissioner may also be invested by the Local 
Government with the powers described in Act No. XV. of 1862 
{^to amend the Code of Criminal Procedure). 

XII. The Commissioner shall, on the Civil side, have 

power to try and determine suits of every 

Jurisdiction of Com- description without limitation in value or 
missiouer. * 

amount, and to hear and determine 
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appeals^ where an appeal is allowed by the Code 0i Civil 
Procedure in force in the Punjab, from, decisieili and 
orders of the Courts of the said fourth and fifth grades,, and, 
on the Criminal side, to exercise the powers of a Sesatons 
Judge as defined in the Code of Criminal Procedure, and to 
hear appeals from the subordinate Courts according to the 
provisions of the same Code relating to the hearing of appeals 
by the Sessions Court. 

XIIL Every suit shall be instituted in the Court of the 

Court m which suit lowest grade competent to try it : Pro- 
shall be instituted. vided that no suit cognizable by a Court 

of Small Causes shall be heard or determined in any other 
Court having any jurisdiction within the local limits of the 
jurisdiction of such Court of Small Causes. 

XIV. The Deputy Commissioner may direct the business 
in the Courts subordinate to him, holding 

ness in Courts subordi- their sittings at the same place, to be 
nate to Deputy 
missioner. 


Power of Commis- 
sioner or Deputy Com- 
missioner to withdraw 
suits from subordinate 
Courts.* 


such 

that 

shall 

may 

any 

such 


Com- distributed among such Courts in 
way as he shall think fit : Provided 
no Court shall try any suit the value or amount of which 
exceed its proper jurisdiction. 

XV. The Commissioner or Deputy Commissioner 
withdraw any suit instituted in 
Court subordinate to him and try 
suit himself, or refer it for trial to any 
other Court subordinate to him and 

competent in respect of the value or amount of the suit to try 
the same- The Commissioner may also withdraw any appeal 
from the Court of any Deputy Commissioner subordinate to 
him and try the appeal himself or refer it for trial to the Court 
of any other Deputy Commissioner in bis Division. 

XVI. The Judicial Commissioner may withdraw any suit 
or appeal from any Court subordinate 

Power of Judicial V i n 

Commissioner to trans- to him other than Courts of Small 

Causes or Courts of Cantonment Magis- 
trates, and refer such suit or appeal for trial to any othet Court 
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anbordinate to him and competent in reapect of the value or 
amount of the suit to try the same. 

XVII. If the suit be for immovable property situate 
within the limits of a single District, but 
property eltuate within Within the jurisdiction of different Oourts, 

“*T ‘■">"8^ 

within whose jurisdiction any portion of 
the property is situate, provided that, in respect of the value 
of the property in suit, the entire claim be cognizable by such 
Court. In such case the Court in which the suit is brought 
shall apply to the District Court for authority to proceed with 
the same, and the District Court, aften hearing the objections, 
if any, of the defendant, may grant such authority. 

XVIIl. If the suit be for immovable property situate 

„ , within the limits of different Districts 

Suits for immovable • , • , ... . 

property situated in Within the same Division, the suit may 

difierent Districts. brought in any Court otherwise com- 

petent to try it, within the jurisdiction of which any portion 
of such property is situate ; but in such case the Court in 
which the suit is brought shall apply to the Commissioner of 
the Division for authority to proceed with the same ; and such 
Commissioner, after hearing the objections, if any, of the defend- 
ant, may grant authority accordingly. If the suit is brought 
in any Court subordinate to the Court of the Deputy Commis- 
sioner, the application shall be submitted to the Commissioner 
of the Division through the Deputy Commissioner to 1vhom 
such Court is subordinate. 

XIX. If the Districts within the limits of which the im- 
movable property is situate are subordi- 
piy^rty Date to different Commissioiierg, the ap- 

eat Comm^sLners mentioned in the last preceding 

Section shall be submitted to the Com- 
missioner in whose Division the District in which the suit is 


Suits for immovable 
property situate in Dis- 
tricts subject to differ- 
ent Commissioners. 


brought is situate, and such Commissioner, after hearing the 
objections, if any, of the defendant, may give authority to 
proceed with the suit. 
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Ijocal Government 
ihay invent additional 
officers with powers of 
Commissioner, Hnd Small 
Oflttse Court Jadjjes With 
powers of Assistant Com- 
missioner, 


Local Government 
may invest specie 1 Offi- 
cers with Civil powers of 
Commissioners, ^tc., in 
Pistricts in course of set- 
tiem nt. 


XX. Whenever the number af cases 4epeii4iiig in any 
District or Divisional Cour4i sbiiii be so 
great as to prevent their being dispose^ of 
within a reasonable period^ the Local 
Government may, with the previous sano* 
tion of the Governor-General of India in 
Council, invest any OfiScer with the 
Civil and Criminal powers of a Deputy Commissioner or Com- 
missioner, as defined in this Act, in such District or Division 
as the case may be. 

XXL In any District in which a Settlement of Land Re- 
venue is in progress, the Local Govern- 
ment may, on its own authority, empower 
and direct the Tahsildars, Assistant Com- 
missioners, Deputy Commissioner, and 
Commissioner in such District, to exer- 
cise their respective powers as defined in this Act in suits 
regarding land, or the rent, revenue, or produce of land, on 
the Revenue and not on the Civil side of their Courts. The 
Local Government may also, with the previous sanction of the 
Governor-General of India in Council, invest any special 
Officer in such District with the Civil powers of a Commis- 
sioner, Deputy Commissioner, Assistant Commissioner, or Tah- 
sildar, as defined in this Act, for the purpose of deciding 
suits in respect to land, or the rent, revenue, or produce of 
land*; such powers to be exercised on the Revenue side: 
Provided that in all such suits as aforesaid no deviation shall 
be allowed from the Rules of Civil Procedure in force, and 
that the powers given und^r this Section shall continue only 
so long as Settlement operations are in progress in the District, 
and shall cease on the termination thereof. 

XXII. In any District in which a Settlement of Land 
Revenue is in progress, the Local Go- 
vernment may invest the Financial Com- 
missioner with the powers of the Judi- 
cial Commissioner for the purpose of 
trying special appeals from Commissioners and Deputy Com* 

1 I 


Local Government may 
invest Financial Commis- 
sioner with powers of 
Chief Court for certain 
purposes. 
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ttiJssIoners in all decisions passed by them in regular appeal 
under the twenty^-first Section of this Act, and with the power 
of a Court of final appeal in any class of suits regarding land, 
^ or the rent, revenue, or produce of land r 

Provided that in the trial of such appeals 
no deviation shall be allowed from the Rules of Civil Procedure 
in force, and that the power given under this Section shall 
continue only so long as Settlement operations shall be in 
progress, and shall cease on the termination thereof. So long 
as the Financial Commissioner may be invested with powers 
as aforesaid, the jurisdiction of the Judicial Commissioner in 
respect to the appeals hereby made cognizable by the Finan- 
cial Commissioner shall be suspended. 

XXIII. Whenever in a case of succession or inheritance 

Excinsion of iurisdic- not Only to land 

tion, under Sections 21 but to land and Other property not per- 
and 22, of Hevenue / ^ ^ . 

Courts and Financial maiiently attached to the land comprised 

Commissioner. claim, neither the Revenue Courts 

nor Financial Commissioner shall have jurisdiction under the 

twenty-first or the twenty-second Section of this Act. 

XXIV. No decision or order passed by any Officer in the 

^ ^ . Punjab and its Dependencies prior to the 

Saving of decisions ;; ^ ^ ^ 

and orders passed be- passing of this Act, shall be invalid 
fore passing of this Act. , , ‘ . x /. i i . . . 

solely on the ground oi a doubt existing 

as to the authority ot the Officer who passed the decision or 
order. 

XXV. Tills Act shall commence and 
Commencement of Act. come into operation on the first day of 

May 1865, ^ 


Exclusion of jurisdic- 
tion, under Sections 21 
and 22, of Hevenue 
Courts and Financial 
Commissioner. 


Pleaders and Hookhtars. 

ACT No. XX, OF 1865. 

[^Received the assent of the G, G, on the lOth April I865.J 

Recites the expediency of amending the Law relating to Pleaders and 
Uookhturs, &c. 



ACT XX.] OOVEKNOR OENERAt IR COUKCIt. 235 

Preliminary^ 

1. Entitles the Act, the Pleaders, Mookhtars and Itevenne Agett^* Act, 
1«65. 

2. Interprets words of Number, and the words Section, Person, Finder, 
Collector, J^lagistrate, Judge, Court, District, District Court, Local Govern- 
ment, High Court, Board of Revenue. 

3. Repeals as to Territories to which this Act extends the Scheduled Re- 
gulations and Acts. 


Of Pleaders and Mookhtars. 

4—5. Authorizes and requires the High iCourt, within six months after 
this Act shall take effect, to make Rules for the qualification, admission, &c., 
of Pleaders and Mookhtars in*tbe Courts, and for fees to be paid on admission, 
&c., and (6) excludes from practice persons not admitted according to 
the Rules, &c. ; saving, however, that persons entitled, when this Act comes 
into operation, to be admitted as Pleaders in the High Court may be admitted 
without examination. 

6. Authorizes Local Government to appoint a Board of Examiners. 

7 — 10. — Requires High Court to enrol the names of admitted Pleaders and 
Mookhtars; and (8) to cause Certificates of Admission to be issued, (9) on 
Stamp Paper in form as in Schedule, and (10) such stamps to be graduated 
as specified. 

11 — 15, Entitles Pleaders who are admitted to plead and act in any 
Criminal Court or before Board of Revenue, and Mookhtars to appear and act 
in Civil Court, and appear, plead and act in any Criminal Court, in which 
(12) they shall previously have procured enrolment for the purpose of practis- 
ing therein, but these provisions not to apply to Courts established by Royal 
Charter; and (13) subjects persons practising as Pleaders and Mookhtars to 
penaltfes for practising without Certificate, and to disability to recover remu- 
neration for their services; and (14) empowers the High Court to suspend or 
dismiss any enrolled Pleader or Mookhtar who shall have been convicted of 
any criminal offence, or (15) slmll be guilty of fraudulent conduct in his 
profession, or for any other reasonable cause. 

16 — 18. Directs the mode of procedure in charges under this Act, the 
finding of the Court to be reported to the High Court, which shall thereupon 
acquit, suspend or dismiss the party, and, pending the investigation, the 
party may be suspended from practising, &c. ; and (17) in case of acquit- 
tal by any Court other than the High Court, the Judge’s Court may call 
for the proceedings and pass orders thereon; and (18) on suspension or 
dismissal the party shall deliver up his CJertificate, under penalty, and liability 
to fine if he practises after suspeofeion, &c. 
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Of Agents practising in the Revenue Offices. 

19—22. Prohibits persons other than Certificated Pleaders from practis- 
ing as General Agents before Board of Rerenue, &c., and directs by nrhom 
Certificates may be signed ; and (20) requires enrolment of person admitted ; 
and (21) prescribes the form of Certificate, which shall be for one year^ 
on Stamp Paper, and may be renewed, such stamp (22) to be of specified 
amounts. 

23 — 24. Directs the Board of Revenue to prepare Rules to define 
the qualifications for a Certificate, and to satisfy themselves of fitness before 
Certificate is granted ; and (24) Local Government to appoint Examiners. 

25. Directs Certificated Agent to be enrolled in office in which he in- 
tends habitually to practise. 

26—30, Empowers Board of Revenue to suspend or dismiss any Revenue 
Agent convicted of criminal offence ; and (27) who may be guilty of frau- 
dulent conduct, &c., in his office, or for other reasonable cause ; and (28) if 
the latter offence be committed in practice before the Board, the Board 
after enquiry shall report to the High Court, which, on further enquiry if 
it sees fit, is to proceed to acquit, suspend or dismiss the party. And 
pending proceedings of the High Court, the Board of Revenue may suspend 
the party ; and (29) diiects the mode of procedure when the offence is com- 
mitted in an Office subordinate to the Board ; and (30) authorizes the Board 
to call for the record, whenever the acquittal was otherwise than by an order 
of itself or the High Court. 

31 — 34. Entitles the High Court after enquiry to suspend or dismiss any 
Mookhtar who has been dismissed or suspended as Revenue Agent ; and 
(32) extends to Pleader and Mookhtar who has been suspended the provi- 
sions of Sections 28, 29, 31 ; and (33) requires delivery up of the Certificate 
on suspension or dismissal, under penalty specified; and (34) imposes a penalty 
on persons practising while under suspension or after dismissal. 

35—36. Saves the right of the parties concerned in business before any 
Revenue Office to employ special agent, though not an enrolled practitioner, 
with the general or special sanction of the Board of Revenue, &c. ; which 
sanction (36) may be revoked, &c. 


Of the Remuneration of Pleaders and Revenue Agents. 

87—39. Directs and authorizes the High Court and Board of Revenue 
to fix and make a Table of Fees to be allowed as against opposite party ; but 
(38) not for special Agents under Section 35 ; and (39) allows remuneration 
^0 be fixed by private agreement as between the suitor and his own Pleader, 
&c. 
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40 . Entitles suitors to appear, plead and act for any co-saitor ; ailjl de- 
fendant in criminal proceeding may employ any person jto aasist hitn in Us 
defence, but without fee. 

41. Directs publication in Gazette of all Hules made under the Act, the 
same having first been approved by Local Government. 

42. Makes Fmes under this Act subject to revision by High Court or 
Board of Revenue. 

43 — 44. Saves to existing Pleaders the right to be enrolled under this Act ; 
and (44) except Section 39, this Act is not to apply to Advocates, Vakeels 
and Attornies-at-Law already enrolled in High Court, nor to existing Mookh- 
tars of High Court. But High Court may make rules for qualification, admis- 
sion, &c., of such Mookhtars on the Appellate side, and for the regulation of 
their Fees. * 

45 — 46. Saves the right of High Court Advocates and Vakeels to practise 
in any Court in which he is not enrolled, with permission of the Court, &c. ; 
and (46) gives High Court Attornies the right to practise in any Couit in 
India, &c. 

47—48. Act to come into operation in Bengal on June Ist, 1866, and 
may be extended by Local Governments to their territories ; and (48) from 
time of extension. Regulations inconsistent with this Act to cease. 

Schedule First— Acts, &c., repealed. Second — Form of Pleaders or Mookh- 
tars’ Certificates. Third — Form of Revenue Agent’s Certificate. 


Preamble. 


Whereas it is expedient to amend the law relating to 
Pleaders and Mookhtars, and to provide 
rules for the qualification, admission, 
enrolment, suspension and dismissal of Revenue Agents ; It 
is enaqted as follows : — 


Short title. 

Agents’ Act, 1855.” 

Interpretation of terms. 


Preliminary, 

1. ^This Act may be cited as The 
Pleaders, Mookhtars and Revenue 


II. In this Act, unless there be some- 
thing repugnant or inconsistent in the 

subject or context — 

Words importing the singular number include the plural^ 
and words importing the plural nDmbOr 
include the singular. 

“ Section” means a Section of this Act. 


Number. 


ScctioE.’ 
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" Person.” 

incorporated or not. 

“ Pleader.'^ 

“ Collector/* 
land revenue. 


Person’* includes any Company or 
Association or body of |>erdons5 whether 

** Pleader” includes Vakeels, 

** Collector” includes Officers perform- 
ing any of the duties of a Collector of 


** Magistrate. 

J udge” 

“ Judge.** 


‘•Court.** 


Magistrate” includes Officers exercis- 
ing any of the powers of a Magistrate, 
means the presiding Judicial Officer in every 
Civil and Sessions Court by whatever title 
he is designated.*^ 

Court” means all Courts subordinate 
to the High Court, including Courts of 


“ District.** 

“ District Court,’* 


Small Causes. 

“ District” means the local jurisdiction of the principal 
Civil Court of original jurisdiction ; and 
District Court” means such Court, and 
includes Sessions Courts, and, for the 
purposes of this Act, the Courts of a Commissioner and De- 
puty Commissioner or any other Court in the Territories 
known as Non-Regulation, exercising like powers as those of 
a Commissioner and Deputy Commissioner or of a Civil and 
Sessions Judge. 

And in any part of British India in which this Act operates. 
Local Government” denotes the person 
authorized to administer the executive 
Government in such part : ‘‘ High Court” 
denotes the highest Civil Court of Ap- 
peal, and Board of Revenue” denotes 
the chief Revenue Authority therein. 

III. So far as they affect the Territories to which this Act 
extends, the enactments set forth in the 
first Schedule hereto are repealed, except 
so far as they repeal any other enactment, and except as to the 
recovery and application of any penalty for any offence which 
shall have been committed before the commencement of this 
Act. 


“ Local Government.** 


“ High Court.” 


Board of Revenue.** 


Laws repealed. 
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Of Fleaders and Moothimri. 

JV. The High Court is hereby authorized and reqtalited, 
within six months after this Act shall 
take effect in the Territories in which 
Mookhters Court exercises jurisdiction, to make 

rules for the qualification, admission, and 
enrolment of proper persons to be Pleaders and Mookhtars of 
the Courts in such Territories, for the fees to be paid for 
the examination, admission, and enrolment of such persons, and, 
subject to the provisions hereinafter contained, for the sus- 
pension and dismissal of the Pleaders and Mookhtars so ad- 
mitted and enrolled. Th^ High Court may also from time to 
time vary and add to such rules. 

V. Except as hereinafter provided, no person shall appear, 
plead or act as a Pleader, or appear or 

as^a ^Vle^e ^ ®’ Mookhtar in any Court to which 

Mooiihtar unless qualified extends, unless he shall have 

under this Act. 

been admitted and enrolled and shall be 


otherwise duly qualified to practise as a Pleader or as a 
Mookhtar, as the case may be, pursuant to the provisions of 
this Act, and unless he shall continue to be so qualified and 
enrolled at the time of his practising as a Pleader or Mookhtar 
as aforesaid : Provided that every person 

Saving of Pleaders al- which this Act shall 

ready qualmed. 

come into operation in any part of British 
India shall be, or shall be qualified to act as, a Pleader in 
any Court in such part, by virtue of any law, rule or order 
in force therein, shall be entitled to be admitted and enrolled 
as a Pleader in the High Court pursuant to the provisions of 
this Act, without passing any examination, but subject to the 
conditions of any certificate or diploma held by him as to the 
class of Courts in which such certificate or diploma authorizes 
him to practise. 

VI. To facilitate the ascertainment of the qualification^ 
mentioned in the fourth Section, the Lo- 


Local Government to 
appoint Examiners. 


cal Government shall from time to time 
appoint persons to be Examiners for the 
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purposes aforesaid) raid niake re^nlataons for conducting such 
examinations. 

VII. The High Court shall cause the name of every person 

who shall be admitted" a Pleader or a 
Mookhtar pursuant to the provisions of 
this Act, to be enrolled in books to be 
provided and kept for that purpose in such Court. The Courts 
shall take judicial notice whether a Pleader or Mookhtar is 
enrolled or not. 

VIII. The High Court shall cause certificates, signed by 

I such Officer as the Court shall appoint, 

Certificates to be issued ^ ^ 

to Pleaders and Mookh- to be issued to (persons who have been 

admitted and enrolled under the provi- 
sions of this Act as Pleaders or Mookhtars and are entitled to 
practise as such. Any such certificate, when renewed as 
provided in the ninth Section, may be issued and signed by 
the Officer so appointed or by the Judge of the District Court 
within the limits of whose jurisdiction the holder of the certifi- 
cate shall then ordinarily practise. Every J udge so renewing 
a certificate shall notify such renewal to the High Court. 

IX. Every certificate, whether original or renewed, shall 

be engrossed upon stamp paper to be sup- 
certifiSte plied by the person entitled to the certi- 

ficate, and shall be in the form contained 
in the second Schedule to this Act, and shall authorize the 
bolder to practise for the period of one year from the date of 
the certificate. At the expiration of such time, the holder of 
the certificate, if desirous to continue to practise, shall be enti^ 
tied to have his certificate renewed, and on every such renewal 
the certificate then in the holder’s possession shall be cancelled 
and retained by the Officer or Judge signing the renewed cer- 
tificate. 

X The stamp on the certificate, whe- 
tifici^^ original or renewed, shall be of the 

following value ; — 

On a certificate authorizing the holder to practise as a 
Pleader — 
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(a,) In the High Court and any subordinate Court — Rupees 
fifty : 

(i.) In the District Courts, subordinate Courts, and Small 
Cause Courts — Rupees twenty-five : 

(c.) In the Sudder Ameens’ and MoonsifFs’ Courts and in 
the Courts of Assistant Commissioners, Extra Assistant Com- 
missioners, and Tahsildars — Rupees fifteen : 

(d.) In the MoonsifFs’ Courts or any Court of first instance 
not hereinbefore mentioned — Rupees five. 

On a certificate authorizing the holder to practise as a 
Mookhtar — 


(<?.) In the High Count and any subordinate Court — Rupees 
twenty-five : 

(/.) In the District Courts, subordinate Courts, and Small 
Cause Courts — Rupees sixteen : 

(^.) In the Courts of the Commissioners of Circuit, Magis- 
trates and subordinate Magistrates: in Sudder Ameens’ and 
MoonsifFs’ Courts, and in the Courts of Assistant Commis- 
sioners, Extra Assistant Commissioners and Tahsildars — Ru- 
pees eight : 


(^.) In the MoonsifFs’ Courts or any Court of first instance 
not herein-before mentioned — Rupees four. 

XI. Pleaders duly admitted and enrolled under this Act 
, . may appear, plead and act in any Crimi- 

Pleaders may practise i i-i 

in Criminal Courts and nal Court, or before any Board of Reve- 
Revenue Offices. . 

nue or m any Revenue (Jnice within the 

limits of the general jurisdiction of the High Court in which they 
Mookhtflrs may plead are enrolled. Mookhtars duly admitted and 
in Criminal Courts. enrolled as aforesaid may, subject to the 

conditions of their certificates as to the class of Courts in which 
they are authorized to practise, appear and act in any Civil 
Court, and may appear, plead and act in any Criminal Court 
within the same limits. 


XII. Every person who shall have been admitted to practise 


Persons admitted in 
one Court admissible to 
practise in other Courts 
of same or subordinate 
jurisdiction. 


as a Pleader or Mookhtar under the pro- 
visions hereinbefore contained may, sub- 
ject to the conditions of his certificate os 
fn the class of Courts in which he is 



262 


THE ACTS OF THE 


[t 


Uncertificated perFons 
practising as Pleadeis or 
Mookhtars to he liable to 
tine or imprisonment and 
to be incapable of reco- 
vering fees. 


authorized to practise, apply to be enrolled in the Court in 
which he shall desire ordinarily to practise ; and on such ap- 
plication he shall be enrolled in a book to be kept for that pur- 
pose in such Court. Provided that neither this Section nor 
the last preceding Section shall apply to any Court established 
by Royal Charter. 

XIII. Except as hereinafter provided, any person who shall 
practise as a Pleader or Mookhtar in any 
Civil or Criminal Court or Revenue 
Office to which this Act extends, without 
having previously obtained a properly 
stamped certificafte authorizing him so 
to practise, which certificate shall be then in force, shall be 
liahle by order of such Court or the Officer at the head of such 
Office to a fine not exceeding ten times the amount of the 
stamp required by this Act to be impressed on the certificate 
which he should then have held, and, in default of payment, to 
imprisonment in the Civil jail for a period not exceeding si.x 
calendar months. He shall also be incapable of maintaining any 
suit for any fee or reward for or in respect of anything done or 
any disbursement made by him as such Pleader or Mookhtar 
whilst he shall have been without such certificate. 

XIV. The High Court may suspend 

l)€nd®or^Um\(,rpieXr OT dismiss any Pleader or Mookhtar 

or Mookhtar convicted of enrolled under this Act in such Court, 
a criminal offence. ^ ^ 

who shall bo convicted of any criminal 

offence. 

The High Court may also, after such enquiry as it 
may deem proper, suspend or dismiss 
any Pleader or Mookhtar enrolled as 
aforesaid, who shall be guilty of fraudu- 
lent or grossly improper conduct in the 
discharge of his professional duty, or for 
any other reasonable cause. 

XVI. If any Pleader or Mookhtar practising in any Court 
subordinate to the High Court, shall be 
charged in such subordinate Court ^ith 
any such conduct as aforesaid, the Judge 
or Magistrate of the Court, as the case 


XV. 


High Court may sus- 
pend or dismbs any 
Pleader or Mookhtar 
practising therein and 
gui ty of unprofessional 
conduct. 


is brought iu a subordi 
uate Court. 
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may be, sliall send him a copy of the charge and also a notice 
that, on a day to be therein appointed, such charge will be taken 
into consideration. Such copy and notice shall be served upon 
the Pleader or Mooklitar at least ten days before the day so ap- 
pointed ; and on such day or on any subsequent day to which 
the enquiry may be adjourned, the Court shall receive all evi- 
dence properly tendered by or on behalf of the party bringing 
the charge or by the Pleader or Mookhtar, and shall proceed to 
adjudicate on the charge. If the Judge or Magistrate shall find 
the charge established, and consider that the Pleader or Mookh- 
tar should be suspended or dismissed in consequence, he shall 
record his finding and ihe grounds thereof, and shall report the 
same to the High Court, and the High Court shall proceed to 
acquit, suspend or dismiss the Pleader or Mookhtar. Such 
report, when made by any Officer other than the District Judge, 
shall be submitted to the High Court through the District 
Judge, who shall accom})any the report with any remarks that 
he may think necessary and an expression of his own opinion 
on the case. Such report, when made by a Magistrate subor- 
dinate to ihe Magistrate of the District, shall besubmitted through 
the Magistrate of the District to the District Judge, and shall be 
accompanied by the remarks and opinion of the Magistrate of the 
District as aforesaid. The Judge or Magistrate may, pending the 

Suspension pending investigation and the orders of the High 
investigation. C(»urt, suspend the Pleader or Mookhtar 

from practising as such in his Court 


XVII. The High Court, jn any case in which a Pleader or 
Moqjvlitar shall have been acquitted under 

for*th^ rS>"di™rasrof the last preceding Section otherwise than 
acquittal under Section order of the High Court, may call 

for the record and pass such order thereon 

as shall seem fit. 


XVIIL When any Pleader or Mookhtar shall be suspended 
. . , j or dismissed under any of the forefroinsr 

Dipini^sed Pleader or ^ n cs 

Mookht>ir to surrender Sections, he shall forthwith deliver UD his 
hisceitificate. certificate to the Court in which he was 


practising at the time he was so suspended or dismissed, or to 
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any Court to which he shall be ordered by the High Court to 
deliver the same. If he fail to make such delivery, he shall be 
liable, by order of such Court, to a fine not exceeding two hun- 
dred Rupees, and, in default of payment, to imprisonment in the 
Civil jail for a terra not exceeding three calendar months. If 
during such suspension or after such dismissal, he shall practise 
as a Pleader or Mookhtar in any Court, he shall be liable, by 
order of such Court, to a fine not exceeding five hundred 
Rupees, and, in default of payment, to imprisonment in the 
Civil jail for a term not exceeding slxealendar months. 

Of Agents practising in the Revenue Offices, 

XIX. No person other than a Pleader duly qualified under 


No person to act as 
Agent in Kevenue Offices 
or Magistrates* Courts, 
unless qualified as here- 
in provided. 


the provisions hereinbefore contained, or 
other than persons authorized by such 
general or special powers of attorney as 
are hereinafter mentioned, shall practise 


as an Agent in any proceeding before the Board of Revenue or 


in any Office subordinate to such Board, unless he shall have 


obtained a certificate from such Board in the manner hereinafter 


provided. Any such certificate, when renewed as provided in 
the twenty-first Section, may be issued and signed by the 
Secretary of the Board or by any other Officer authorized by 
the Board in that behalf, or by the Collector of the District 
within the limits of whose jurisdiction the holder of the certi- 
ficate shall practise at the time of renewal. 

XX. The Board of Revenue shall cause the name of every 

Names of Revenue (hereinafter called a Revenue 

Agents to be enrolled. Agent) who shall have obtained such 
certificate to be enrolled in a book to be provided and kept for 
that purpose by the Secretary of the Board or other Officer 
authorized by the Board in that behalf. 

XXL Every such certificate, whether original or renewed, 

Fomof certificate. engrossed upon stamp paper to 

be supplied by the person entitled to 

the certificate, and shall be In the form contained in the third 


Schedule to this Act, and shall authorize the holder to practise 
for the period of one year from the date of the certificate. At 
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the expiration of such titne, the holder of the certificate, if 
desirous to continue to practise, shall renew his certificate, and 
on every such renewal the certificate then in his possession 
shall be cancelled and retained by the Officer or Collector sign- 
ing the renewed certificate. Every Collector so renewing a 
certificate shall notify such renewal to the Board of Revenue. 
XXII. The stamp on such certificate, whether original 

or renewed, shall be of the following 
Value of stamp. ° 

value : — 


On a certificateauthorizing the holder to practise as a Revenue 
Agent — 

In the Board of Revenue or in any Office subordinate to the 
Board — Rupees fifteen : 

In the Office of a Commissioner or in any Office subordinate 
to a Commissioner — Rupees ten ; 

In the Office of a Collector or in any Office subordinate to a 
Collector — Rupees five. 

XXIII. The Board of Revenue shall, before they shall 

„ „ , . grant any such certificate, satisfy them- 

Beventie Board to as- ^ ^ •' 

certain qualifications of selves of the qualifications and fitness of 

Revenue Agents. the person applying for the same ; and they 

are hereby authorized and required within six months after the 
commencement of this Act in the part of British India in which 
such Board is situate, to prepare rules for the purpose of de- 
fining what qualifications shall be required for such certificate. 

XXIV. To facilitate the ascertainment of the qualifications 

Local Government to mentioned in the last preceding Section, 
appoint Examiners, the L^cal Government shall from time 


to time appoint persons to be Examiners for the purposes afore- 
said and make regulations for conducting the examinations. 
XXV. Every person who shall have been admitted to practise 


Enrolment of Revenue 
Agent in Office in which 
he shall usually practise. 


as a Revenue Agent under this Act, may, 
subject to the conditions thereof as to the 
class of Offices in which he is authorized 


to practise, apply to be enrolled in the Office in which he shall 
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desire ordinarily to practise, and on such application he shall 
be enrolled in a book to be kept for that purpose in such Office. 
Any such Revenue Agent shall also be entitled, on production 
of the certificate held by him and subject to the conditions as 
aforesaid, to practise as a Revenue Agent in all other Revenue 
OflSces within the limits of the Territory under the Board of 
Revenue in which he ia enrolled. 


XXVI. The Board of Revenue may suspend or dismiss 

Board of Hevemie may any Revenue Agent practising in any 

suspend or dismiss Ue- Revenue Office, who shall be convicted 
venue Agent convicted ’ ^ 

of criminal offence. of any Criminal offence. 


XXVIL The Board of Revenue may also, after making 


Board may suspend or 
dismiss Eevenue Agent 
practising before it and 
guilty of unprofessional 
conduct. 


such enquiry as it may think proper, sus- 
pend or dismiss any Revenue Agent prac- 
tising before such Board, who may be 
guilty of fraudulent or grossly improper 


conduct in the discharge of his professional duty, or for any 


other reasonable cause. 


XXVIII. If any Pleader shall, while practising before such 

^ , Board, be charged with fraudulent or 

cr is charged with un- grossly improper conduct in the discharge 
professional conduct be- r i i ^ -o -i 

fore the Board of Re- 01 his duty in such practice, the lioard 

shall enquire into the charge and report 
tlie result to the High Court, and the High Court, after making 
such further enquiry as it shall think fit, shall proceed to ac- 
quit, suspend or dismiss the Pleader, and shall thereupon send 
notice of such acquittal, suspension or dismissal to the \ said 


Board. Pending the investigatioir and the receipt of the notice 
last aforesaid, the Board may suspend the Pleader from prac- 
tising before it. 

XXIX. If any Pleader or Revenue Agent shall be cliarg- 


Procedure when Plead- 
er or Revenue Agent is 
so charged in any Office 
subordinate to Board of 
Revenue. 


ed with any such conduct in any OflBce 
subordinate to the Board of Revenue, 
the Officer at the head of such Office 
shall Send him a copy of the charge and 
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also a notice that, on a day to be therein appointed, auch 
charge will be taken into consideration. Such copy and notice 
shall be served upon the person charged at least ten days before 
the day so appointed ; and on such day or on any other di^y 
to which the enquiry may be adjourned, the Officer shall re- 
ceive all evidence properly tendered by or on behalf of the 
person bringing the charge, or by the person charged, and 
shall proceed to adjudicate on the charge. If the Officer find 
the charge established, and consider that the person charged 
should be suspended or dismissed in consequence, he shall record 
his finding and the grounds thereof, and report the same to the 
Board of Revenue, and the Board shall, if the person charged 
be a Revenue Agent, proceed to acquit, suspend or dismiss him, 
and shall, if he be a Pleader, forward such report to the High 
Court in which he is enrolled. The High Court, after making 
any further enquiry which it shall think necessary, shall proceed 
to acquit, suspend or dismiss the Pleader so charged, and shall 
tliereupon send notice of such acquittal, suspension or dismissal 
to the Board by whom such report was forwarded. If the Officer 
shall be subordinate to the Commissioner of a Division, he shall 
forward the report through such Commissioner, who shall accom- 
pany the same with any remarks that he may think necessary 
and an expression of his own opinion on the case. 

XXX. The Board of Revenue, in any case in which a 

Power to Board to call Pleader or Eevenue Agent shall have been 
for record. acquitted under the last preceding Sec- 

tion otherwise than by an order of the High Court or Board, 
may call for the record and^pass such order thereon as shall 
seem fit, subject, in the case of a Pleader, to the provisions of 
the twenty-eighth Section. 

XXXI. Whenever a Revenue Agenr who has been dismiss- 

ed or suspended by order of the Board 
■when dismissed Revenue ^f Revenue shall alsc be a Mookhtar 
Mookhtan^^^^” enrolled under the provisions of this Act, 

the Board of Revenue shall forward a 
report of the case to the High Court in which he shall be en- 
rolled ; and such Court, after making any enquiry which it 
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Section 18 to apply to 
Vakeel or Mookhtar sus- 
pended or dismissed under 
Sections 28, 29, or 31. 


XXXIIL 


may think necessary, may suspend or dismiss him as such 
Mookhtar. 

XXXII. The provisions of the 
eighteenth Section shall apply to any 
Pleader or Mookhtar suspended or dismiss- 
ed under the twenty-eighth, twenty-ninth, 
or thirty-first Section. 

When a Revenue Agent shall be suspended or 

„ dismissed under any of the foresroino* 

Dismipsed Revenue , ^ ® ® 

Agent to surrender his Sections, he shall forthwith deliver up 

certificate. certificate to the Board of Revenue or 

the Officer at the head of the Office in ?vhich he was practising 

at the time be was so suspended or dismissed, or to any other 

Officer whom the Board may order to receive the same. If he 

fail to make such delivery, he shall be liable by order of the 

Board or such Ofiicer as aforesaid to a fine not exceeding two 

hundred Rupees, and, in default of payment, to imprisonment 

in the Civil jail for a term not exceeding three calendar 

months. 

XXXIV. Every person who shall practise as a Revenue 
„ , Ajg^ent in any Revenue Office in the Terri- 

Penalty on un qualm- ... 

ed person practising as tories to which this Act extends, without 

holding a certificate then in force and with- 
out being duly qualified to practise as herein provided, shall be 
liable by order of the Board or Officer in whose Office he shall 
so practise to a fine not exceeding Rupees two hundred, Jlnd, in 
default of payment, to imprisonment in the Civil jail for a period 
which may extend to three calendar months. The person so 
fined as aforesaid shall be incapable* of maintaining any suit for 
any fee or reward for or in respect of anything done or any dis- 
bursement made by him in the course of such practising. 

XXXV. Nothing hereinbefore contained shall prevent any 
person from employing any other person, 
though not a Revenue Agent enrolled 
under the provisions of this Act, to com- 
mence and prosecute all business or any 
particular business in which the employer may be concerned In 


Persons authorized by 
general or special powers 
of attorney may be 
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any Revenue Office : Provided that the person so oomis^ciiig 
and prosecuting all or any such business as aforesaid shall' ttold 
a general or a special power of attorney, as the case may be, 
in that behalf, from the person so employing him : Provided 
also that no person shall act as last afore- 
ou required. Qs\d, unless he shall have received the 

general or the special sanction, as the case may be, in that 
behalf, of the Board of Revenue or other Officer authorized by 
the Local Government to grant such sanction. 

XXXVI. Such general or special sanction, as the case may 
Sanction may be revok- be, may at any time be revoked or suspend- 
ed or suspended. Board of Revenue or other Officer 

as aforesaid by whom it was granted ; and any person who, having 
received such sanction, shall practise under the nineteenth Sec- 
tion during the continuance of such revocation or suspension, 
shall be liable to the penalties and incur the disabilities men- 
tioned in the thirty-third Section. 


Of the Remuneration of Pleaders and Revenue Agents, 


XXXVII. The High Court shall from time to time fix and 
regulate the fees which shall be payable 
nnf t^fi" fecs’on “pon aH proceedings in the Courts by any 
^eedings^ Revenue pro- party in respect of the fees of his adver- 
sary's Pleader ; and the Board of Revenue 
shall from time to time fix and regulate the fees which shall 
be payable upon all proceedings in the Revenue Courts and 
Offices by any party inrespect of the fees of his adversary’s 
Pleader or Revenue Agent. Tables of the fees so fixed shall 
be published in the Official Gazette. 


Section 37 not to ap- 
ply to Agents appointed 
under Section 35. 


XXXVIIL The provisions of the last 
preceding Section shall not be applicable 
to Agents appointed under the thirty-fifth 
Section. 


XXXIX. Parties employing Pleaders^ Mookhtars or Revenue 

Clients n,ay make pri- “"X Court or Office, shall be 

vate agreements with at liberty to settle with them by private 
their Pleaders Mookhtars * 

or Revenue Agents, as to agreement the remuneration to be psdd 

remuneration. professional services, and it ehall 

1 
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ilot be necessary to specify snch agreement in tbe power under 
which each Pleaders, Mookhtars or Revenue Agents for l3ie 
time being act. Such agreements shall not be enforced other- 
wise than by regular suit. 


Prosecutors or pri- 
soners may employ any 
assistant. 


Rules to be published 
in the Gazette. 


Miscellamous. 

XL. Any suitor may appear, plead and act in any suit, ap- 

Suitors may appear, or Other proceeding on behalf of any 

&c., for co-suitors. co-suitor. And in all Criminal Courts, 

any person defending a case may (with 
Prosecutors or pri- , .. J 

soners may employ any the permission of the presiding Judge or 

assistant. Magistrate) employ any other person, 

though not a Pleader or Mookhtar duly qualified under the pro- 

Fees not recoverable visions of this Act, to assist him in such 
by such persons. defence. But no suitor nor person so 

appearing, pleading, acting or assisting, shall be entitled to 
recover any fee or reward therefor. 

XLI. The rules mentioned in the fourth and twenty third 

Rules to be published Sections and all variations of and addi- 
in the Gazette. tions to such rules, shall be published in 

three consecutive numbers of the Official Gazette. Rules made 
under this Act by a High Court not established by Royal 
Charter shall, before such publication, be submitted to and ap- 
proved by the Local Government. 

XLII. Every order for imposing a fine which shall be passed 

Fines subject to revi- be subject to revi- 

8ion. sion by the High Court if the order shall 

have been passed by a Court subordinate to the High Court, or 

by the Board of Revenue if the order shall have been passed 

by an Officer subordinate to such Board. 

XLIII. Any person who at the time that this Act shall 

come into operation in any part of British 

Bateau”. may »pSy to India aball be practising as a Pleader iu 

pistrict Judge for enrol- Court in such part, and who shall 

ment. 

wish to be enrolled as a Pleader under 
this Act, may apply to be so enrolled to the Court in which he 
ie practising. Such Court, if subordinate to the High Court, 


Fines subject to revi- 
sion. 
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ehdl forward the application to the High Court. High 
Court shall cause the applicant to be enrolled undw the priori*- 
eions of this Act, and, if he be practising in a subordinate Court) 
shall authorize the District J udge to grant a certificate to the 
applicant as provided in the eighth, ninth and tenth Sections. 
Applications for enrolment under this Section, when made by 
any Pleader practising in a Court subordinate to the District 
Court, shall be forwarded to the High Court through the Dis> 
triot Judge. 

XLIV. With the exception of Section thirty-nine this Act 

, , shall not apply to Advocates, Vakeels and 

Act not to apply to * ‘ , . , , „ , , 

Advocates, &c., admitted AtSorneys-at-law, admitted and enrolled by 
and enrolled by any High tt- i n x j xU T D 

Court under Letters any High Court under the Letters ra- 
tent by which such Court is constituted, 
nor to Mookhtars practising in such Court : Provided that the 
Hio-h Court shall have power to make rules fpr the qualification, 
admission, enrolment, suspension and dismissal of the Mookhtars 
practising on the appellate side of such Court and to prescribe 
penalties for persons practising contrary to such rules or any of 
them, and from time to time to vary such rules and penalties. 
Provided also that the High Court may from time to time fix 
and regulate the fees which shall be payable on all proceedings 
on the appellate side of such Court by any party in respect 
of the fees of his adversary’s Vakeel. The rules, penalties and 
fees so made, prescribed and fixed and every variation thereof 
shall be published in three consecutive numbers of the Official 
Gazette. 

XLV. Every person noy or hereafter enrolled as an Advo- 
cate or Vakeel on the Roll of any High 
keds^enrolied i^a H^h Court under the Letters Patent constitut- 
J,7co“rt otf than’a ^uch Court shall, notwithstanding 

High Court in which anything hereinbefore contained, be en- 
they are not enrolled. . , , , . ^ • 

titled as such to practise in any Court in 

British India other than a High Court on whose Roll he is not 

enrolled, or in any such Court with the permission of the Court, 
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Commencement 
extent of Act. 


and 


and in any Revenue Office^ subject nevertheless to the rules in 
force relating to the language in which the Court or Office is to 
be addressed by Pleaders or Revenue Agents. Provided that 
no such Vakeel shall be entitled to practise under this Section 
before a Judge of the High Court, Division Court or High 
Court exercising original jurisdiction. 

XL VI. Every person now or hereafter enrolled as an Attor- 

Attorney of a High High Court shall. 

Court may plead in any notwithstanding anything hereinbefore 
Court not a High Court. . , , . , , . . 

contained, be entitled as such to practise 

in any Court of British India other than a High Court estab- 
lished by Royal Charter and in any Revenue Office. 

XLVII. This Act shall take effect in the Territories under 
the Governments of the Lieutenant- 
Governors of Bengal and the North- 
Western Provinces, respectively, on the first day 
of January 1866, and may be extended by order of any other 
Local Government to the Territories subject to such Govern- 
ment. Every such order shall be published in the Official 
Gazette. 

XL VIII. From the date on which this Act shall be ex- 

„ , ^ ^ tended * by the Local Government under 

Repeal of inconsistent ; ^ ' 

enactments in Madras, the provision contained in the last pre- 
Bombay, the Punjab, &c. Section to the Territories subject 

to such Government, so much of the Regulations in force 
therein as is in any way inconsistent with, or repugnant to^ 
any of the provisions of this Act, shall cease to have effect in 
such Territories except as to the recovery and application of 
any penalty for any offence which shall have been incurred 
before such extension of the Act. 
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FIRST SCHEDULE. 


JtegukUioKS and AcU and parts of Regulations and Acts repealed go fmt as 
they affect the Territories to which this Act extends. 


MumW and 
date of Regu- 
lations. 

i 

What Code. 

Title. 

Extent of Repeal. 

Regulation 
XXVII, 1814. 

Bengal Code. 

For reducing into one ' 
Regulation, with amend- 
ments and modifications, 
the several Rules which 
have been passed regard- 
ing the office of Vakeel or 

N ative Pleader in the Courts 

1 of Civil Judicature. 

So much as has 
. not already been 
repealed. 

Regulation 
VII, 1822. 

Bengal Code. 

! 

For declaring the prin- ' 
1 ciples according to which 
[ the settlement of the land 
revenue in the Ceded and 
Conquered Provinces, in- 
cluding Cuttack, Puttas- 
pore, and its dependencies, 
is to be hereafter made, 
and the powers and duties 
belonging to Collectors or 
other Officers employed in 
making, revising, or super- 
intending Settlements ; for 
continuing, with certain 
exceptions, the existing 
leases within the said Pro- 
vinces for a further term 
of five years ; for defining, 
settling, and recording the 
rights and obligations of 
various classes and persons 
possessing an interest in the 
land, or in the rent, or pro- 
duce thereof; and for vest- 1 
ing the Revenue Authorities j 
with judicial cognizance in 
certain cases of suits and 
claims relating to land, the 
rent, and produce of land. 

> Section 25. 

1 

Regulation 
IX, 1825. 

1 

Bengal Code. 

For extending the oper- 
ation of Regulation VII, 
1822; for authorizing the 
Revenue Authorities to let 
in farm estates under tem- 
porary leases, on the default 
of the Malguzars, or to 
hold the same khas for a • 
term of years; for modi- 
fying and adding to the 
Rules contained in Regula- 
tion II, 1819 ; and for mak- 
ing certain other amend- 
ments in the existing Re- 
gulations. 

So much of 
Clause 9, Section 
5, as provides 
that Section 25 
of Regulation 
VII ofl 822, shall 
be applicable to 
{ cases investigat- 
ed by Collectors 
under the Rules 
of Regulation 11 
of 1819, funder 
the provisions of 
Regulation IX 
tof 1825. 
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Number and 
date of Acts. 

Title. 

1 Extent of Kepeal. 

Act I of 1846. 

For amending the law regarding 
the appointment and remuneration of 
Pleaders in the Courts of the East 
India Company. 

^ The whole. 

Act XVIII 
of 1852. 

To amend the law relating to Plead- 
ers in the Lower Provinces of the 
Presidency of Bengal. 

1 The whole. 

Act XX of 
1853. 

To amend the law relating to 
Pleaders in the Courts of the East 
India Company. 

j-The whole. 

Act X of 1859. 

f' 

To amend the law relating to the 
recovery of rent in the Presidency of 
Fort William in Bengal. 

r So much oi SeO- 
tion 71 as directs that 
no fee for any Agent 
shall be charged as 
part of the costs of 
suit in any case under 
the said Act, and the 
whole of Section 149. 


SECOND SCHEDULE. 

Form of Pleader or Mookhtar's Certijicate. 



Pursuant to “The Pleaders, Mookhtars, and Revenue 
Agents’ Act, 1865,” I hereby certify that A. B. 

Pleader [or Mookhtar] whose place for places] of business is 
[or are] at hath this day delivered and left with me 

a Declaration in writing signed by him, and containing his name 
and place [or places] of business and the Court [or Courts] of 
which he is admitted a Pleader [or Mookhtar,] together with 
the year in which he was so admitted ; and I hereby further 
certify that he is duly enrolled in the High Court of Judicature 
at Fort William in Bengal [or the Sudder Court of the North- 
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Western Provinces, or as the €asemay is], ftndthat he is entitled 
to practise as a Pleader \or Mookhtar] in the District Courts, 
Subordinate Courts, and Small Cause Courts, \or the Sudder 
Court of the North-Western Provinces, and any Subordinate 
Court, or the Sudder Ameens’ Courts, or the Moonsiifs’ Courts, 
as the case may be\ and to practise as a Revenue Agent before 
the Board of Revenue of the Lower Provinces [or of the North- 
Western Provinces, or as the case may Jr] for the period of one 
year from the date hereof. Given under my hand this 
day of 186 . 

C. D. 

Registrar [or as the case^may be] of the High Court of Judi- 
cature at Fort William in Bengal [or of the Sudder Court 
of the North-Western Provinces, or as the case may be,] 

THIRD SCHEDULE. 

Form of Revenue Agent* s Certificate, 



Pursuant to The Pleaders, Mookhtars, and Revenue Agents’ 
Act, 1865,” I hereby certify that A. B, 

of is entitled to practise as a Revenue 

Agent before the Board of Revenue of the North-Western 
Provinces [or of the Lower Provinces, or m the ease may ic], 
and in any Office subordinate thereto in such Provinces for the 
period of one year from the date hereof. Given under my hand 
this day of Igg 

C. D. 

Secretary to the Board of Revenue of the North-Western 
Provinces [or the Lower Provinces, or as the case may be.} 
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PABSEE Intestate svccessiom* 


ACT No. XXL of 1865. 


\^Received the assent of the G. G. on the 10/A April 1865.] 

Recites expediency of defining and amending the Law of Intestate Suc- 
cession among Parsees. 

Of Property. 

1 — 7. As to division on death of Parsee Jeaving widow and children of 
both sexes ; (2) on death of wife leaving a widower and children ; (3) leaving 
children but no widow ; (4) leaving children but no widower ; (5) as to 
share of widow or widower of a deceased child and the children of such child ; 
(6) as to distribution in case deceased leaves a widow or widower, but 
no lineal descendants but father or mother or both surviving, or neither 
father or mother, but relations on the father’s side, or no relations on the 
father’s side; or (7) neither lineal descendants nor widow or widower ; and as 
to shares of next of kin in sueh case. 

8. Exempts Parsee succession from operation of the Indian Succession 
Act, part 3, and part 4, except S. 25, part 5, and S. 43. 

Shedules First, Second. 


Whereas it is expedient to define and amend the Law 


Preamble. 


relating to Intestate Succession among 
the Parsees ; It is enacted as follows : — 


1. Where a Parsee dies leaving a widow and children, the 


Division of property 
among widow and 
children of Intestate. 


property of which he shall have died 
intestate shall be divided among the widow 
and children, so that the share of feach 


son shall be double the share of the widow, and that bef share 
shall be double the share of each daughter. 

IL Where a female Parsee dies leaving a widower and 
children, the property of which she shall 
have died intestate shall be divided among 
the widower and such children, so that his 
shave shall be double the share of each of the children. 


Division of property 
among widower and 
children of Intestate. 


JII. When a Parsee dies leaving cliildren but no widow, 

the property of which he shall have died 

«^rg»t’Si«*chnd^'o^ intestate shall be divided amongst the 

male Instate who children, SO that the share of each son 
le«Tes no widow. 

shall be four times the share of each 


daughter. 
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Division of property 
amongst the children 
of female Intestate who 
leaves no widower. 


V. 


pre- 

share 


Division of 
deceased child's 
of Intestate's property 
among the widow or 
widower and issue of 
such child. 


when the Intestate 
leaves a widow or wi- 
dower, but no lineal 
descendants. 


IV. When a female Parsee dies leaving 
children but no widower, the property of 
which she shall have died intestate shall be 
divided amongst the children in equal 
shares. 

If any child of a Parsee Intestate shall have died in his 
or her lifetime, the widow or widower and 
issue of such child shall take the share 
which such child would have taken if 
living at the Intestate’s death in such 
manner as if such deceased child had 
died immediately after the Intestate’s death. 

VI. Where a Parsee dies leaving a widow or widower, but 

Division of property without leaving any lineal descendants, 
his or her father and mother, if both are 
living, or one of them if the other is 
dead, shall take one moiety of the pro- 
perty as to which he or she shall have died intestate, and the 
widow or widower shall take the other moiety. Where both the 
father and the mother of the Intestate survive him or her, the 
father’s share shall be double the share of the mother. Where 
neither the father nor the mother of the Intestate survives him 
or her, the Intestate’s relatives on the father’s side, in the order 
specified in the first Schedule hereto annexed, shall take the 
moiety which the father and the mother would have takeu if 
they* had survived the Intestate. The next of kin standing 
first in the same Schedule shall be preferred to those standing 
second, the second to the ^third, and so on in succession, pro- 
vided that the property shall be so distributed as that each 
male shall take double the share of each female standing in the 
same degree of propinquity. If there be no relatives on the 
father’s side, the Intestate’s widow or widower shall take the 
whole. 

VIL When a Parsee dies leaving neither lineal descendants 

Division of property nor a widow or widower, his or her next 

when the Intestate of kin, in the order set forth in the 
leaves neither widow i o i -i i i 

nor widower nor lineal second bchedule hereto annexed, shall be 
descendants. entitled to succced to the whole of the 

1 M 
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property as to which he or she shall have died intestate. The 
next of kin standing first in the same Schedule shall always 
be preferred to those standing second, the second to the third, 
and so on in succession, provided that the property shall be so 
distributed as that each male shall take double the share of 
each female standing in the same degree of propinquity. 

VIII. The following portions of the Indian Succession Act, 
Exemption of Parsees 1865, shall not apply to Parsecs (that is 

SXST.S/ac: *» “?) ** of *'‘0 "'‘“'O 

1865. of Part IV excepting Section twenty-five, 

the whole of Part V, and Section forty-three. 


THE FIRST SCHEDULE. 

(1.) Brothers and sisters, and the children or lineal descend- 
ants of such of them as shall have predeceased the Intestate. 

(2) Grandfather and grandmother. 

(3.) Grandfather’s sons and daughters, and the lineal des- 
cendants of such of them as shall have predeceased the Intestate. 

(4.) Great grandfather and great grandmother. 

(5.) Great grandfather’s sons and daughters, and the lineal 
descendants of such of them as shall have predeceased the In- 
testate. 


THE SECOND SCHEDULE. 

(1.) Father and mother. 

(2.) Brothers and sisters and the lineal descendants of such 
of them as shall have predeceased the Intestate. 

(3.) Paternal grandfather and paternal grandmother. 

(4.) Children of the paternal grandfather, and the lineal 
descendants of such of them as shall have predeceased the 
Intestate. 

(5.) Paternal grandfather’s father and mother. 

(6.) Paternal grandfather s father’s children, and the lineal 
descendants of such of them as shall have predeceased the 
Intestate. 
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(7.) Brothers and sisters by the mother’s side, and th$ lineal 
descendants of such of them as shall have predeceased the 
Intestate. 

(8.) Maternal grandfather and maternal grandmother. 

(9.) Children of the maternal grandfather, and the lineal 
descendants of such of them as shall have predeceased the 
Intestate. 

(10.) Son’s widow, if she have not re-married at or before 
the death of the Intestate. 

(11.) Brother’s widow, if she have not re-married at or be- 
fore the death of the Intestate. 

(12.) Paternal grancifather's son’s widow, if she have not 
re -married at or before the death of the Intestate. 

(13.) Maternal grandfather’s son’s widow, if she have not 
re-married at or before the death of the Intestate. 

(14.) Widowers of the intestate’s deceased daughters, if they 
have not re-married at or before the death of the Intestate. 

(15.) Maternal grandfather’s father and mother. 

(16.) Children of the maternal grandfather’s father, and the 
lineal descendants of such of them as shall have predeceased the 
Intestate. 

(17.) Paternal grandmother’s father and mother. 

(18.) Children of the paternal grandmother’s father, and the 
lineal descendants of such of them as shall have predeceased 
the Intestate. 


Lucknow Hunicipal Coutnittee. 

ACT Jfo. XXII of 1865. 

\Received the assent of the G, G, on the \lth April 1865.] 

1—2. Repeals Act IS, 1864, S. 21 ; and (2) empowers Government to 
extend that Act to any place under the administration of the Government of 
India. 

3. This Act to be taken as part of Act 18, 1864. 

Whereas it is expedient to amend Act No. XVIII of 1864 
{to provide for the appointment of a Munu 

Preamble. 

cipol Committee for the City of Lucknow) ; 
It is enacted as follows 2 — 
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I. Section twenty-one of the said Act No. XVIIX 
Act xvin of 1864 , of 1864 is hereby repealed, and the 

Section 21, repealed. following Section shall be read in lieu 

thereof. 

II. It shall be lawful for the Governor-General of India in 
Power to Governor- Council, by Order published in the Ga- 

^xTenf Act XVIII of 

1864. any place under the immediate adminis- 

tration of the Government of India ; and when so extended, it 
shall have effect in such place as if the name of such place were 
substituted throughout the said Act for the name Lucknow,” 
The Governor-General of India in ^Council shall by such 
Order declare how many persons shall be members, and what 
and how many persons shall be ex-officio members, of the Com- 
mittee to be constituted in the place to which the said Act 
shall have been so extended: Provided that the number of such 
ex-officio members shall not be more than one-third of the num- 
ber of all the members of such Committee. 

This Act to be con- HI, This Act shall be read and taken 
strued with Act XVIII . * at , 

of 1864. as part of the said Act No. XVIII of 

1864. 


Punjab Chief Court of Judicature, 


ACT No. XXIII OF 1865. 

\^Rec€ived the assent of the G. G. on the \lth April 1865.] 

Recites expediency of amending the constitution of the Court of the 
Judicial Commissioner of the Punjab, &c. * 

1 , Interprets the words Punjab, Lieutenant-Governor, Chief Court, 
Judge, Registrar, Magistrate, Barrister, Section, and as to construction of 
words of number, and words of gender. 

2 — 5 . Names the Court, the Chief Court of the Punjab, and directs that 
it shall consist of two or more Judges, one of whom is to be a Barrister to 
be appointed by the G. G. ; and ( 2 ) to rank according to seniority of appoint- 
ment ; and ( 3 ) hold their offices during pleasure ; and to take specified 
oath on assuming their office. 

6 — 8 . Authorizes the Judges to appoint a Registrar, &c. with duties to be 
defined by rule, &c. ; and ( 7 ) to appoint a Deputy Registrar and necessary 
Clerks ; and ( 8 ) all Officers and Clerks to be liable to dismissal by the Court. 
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Directs that this Court shall have a seal with specified inscriptidn, 

10 — 11. Defines who may appear and plead in the Court, e. Grovem- 
ment Solicitor for Government, suitors for themselves and co-suitora. 
Advocates, Vakeels, or Attornies of the Hi^h Court or Sudder Court 
of the North-West Provinces, but no person to appear as Pleader without 
being generally or specially licensed, &c. ; and (11) these licenses may be 
revoked by the Court. 

12. Fees of Pleaders (but not of Advocates) to be subject to Rules, &c. 

13. Constitutes the Chief Court one sole Court of Appeal from all the 
Civil and Criminal Courts of the Punjab in matters appealable to the 
High Court save as respects specified classes of* suits while a settlement 
of Land Revenue is going on. 

14—17. Empowers the Chief Court to withdraw suits from Subordinate 
Courts; and (15) to order transfer of suits or appeals from one Court to 
another; and (16) to call for records of Small Cause Courts; and (17) 
directs that all special appeals from all grades of Courts shall be to Chief 
Court only. 

18 — 19. Directs that Chief Court Procedure (save as otherwise spe- 
cially enacted) be regulated by Punjab Rules; and (19) existing rules 
of law or equity and good conscience to be continued until altered. 

20—22. Plmpowers the Chief Court to try European British subjects, 
and commitments of such to be for trial by the Chief Court; such trial 
to be at place ordered by Chief Court; and (21) the proceedings and 
commitments shall be sent by the Committing Justices to the Registrar of the 
High Court ; and (22) empowers the Chief Court to amend, &c., the charge. 

23. Entitles the accused to have a copy of the depositions. 

24 — 25. Accused to be tried on charge recorded; and (25) if such 
charge appears to be clearly unsustainable. Judge may record a nolle 
prosequi^ the eflect of which shall be an acquittal if for three years afterwards 
no fresh charge is preferred. 

26. Directs that the Court shall ordinarily hold its sittings at the seat 
of Government and at other places as convenience may require with the 
approval of Government. • 

27 — 29. Directs that commitments of European British subjects, &c., for 
intermediate custody shall be to the nearest Criminal Juil until the Chief 
Court has ordered the place for trial, after which the further custody is to 
depend on the place of trial ; and (28) empowers the Chief Court 
to issue general directions as to places for trial and commitments within 
specified districts, &c. ; and (29) all trials upon commitments of European 
British subjects shall be by Jury. 

30. Directs the summoning of jurors by the Court of Session when 
notice has been given of where the Chief Court Sessions are to be held. 
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31—32. Entitles European British subjects to require that the majority 
of the Jury shall be Europeans or Americans, or both; and (32) directs 
the Juiy to be 12, and requires a majority of nine for a verdict of 
guilty. 

33. Directs that sentences of death in the Chief Court shall not require 
confirmation, and dispenses with explanation of reasons for sentences to 
other than death on offences capitally punishable. 

84. Dispenses with special form for passing sentence or recording findings 
and sentence. 

35 — 36. Authorizes the Judge to reserve for opinion of the Court any 
question of law or admissibility of evidence arising at a Criminal trial ; and 
if no question be reserved shall forward prisoner with a warrant in pursuance 
of sentence, &c., or if question be reserved shall remand him to jail, &c ; 
to await final decision, &c. ; and (36) save a^ otherwise directed the Civil 
Criminal Court Procedure shall be the Code of Criminal Procedure, &c. 

37 — 41 . Makes European British subjects amenable to law for offences 
committed in Foreign State, &c.; and (38) may be ordered to be tried 
in Chief Court ; and (39) the same as to Officers of Government ; and (40) 
prescribes the form of commitment in all such cases ; and (41) makes the 
order of Government sufficient warrant for the trial, &c. 

42. Makes two Judges necessary to reverse or modify any sentence or 
decree of Civil or Criminal Court. 

43. Empowers the Chief Court to make rules for the exercise by one or 
more Judges of the original or appellate jurisdiction. 

44. Gives the Chief Court superintendence over all Courts subject to its 
appellate jurisdiction, and to call for return and make general rules, &c. 

45. Transfers to Chief Court all proceedings pending in Court of Judicial 
Commissioner, &c. 

46. Provides the manner in which differences shall be settled if only 
two Judges and they differ. 

47 — 48. Directs that cases referred under this Act to the High Court 
shall be heard by not less than three J udges, &c. ; and (48) provides that the 
parties to such cases may appear, plead, and act in person, or by an Advocate 
or Vakeel ; and as to mode of returning the opinion of the High Court. 

49 50. Directs the Chief Court to keep Registers, Books, Accounts, &c. ; 

and (50) establishes equality of competency in every Judge, except as 
excepted by the Act or by Rules. 

51. Saves Sections 10, 11, and 12 of this Act when the Pleaders’, Mookh- 
tars, and Agents’ Act, 1865, shall be extended to the Punjab. 

52. Names the Act, the Punjab Chief Court Act, 1865. 

53. The Act to come into operation on day to be fixed by the Governor- 
General in Council. 
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Whereas it is expedient to amend the eonstitutioa of the 

Court of the Judicial Commissioner of the 
Preamble. _ . 

Punjab and its Dependencies, and to m* 

vest the Judges of the Court constituted under this Act with an 

original jurisdiction for the trial of certain Civil and Criminal 

cases ; It is enacted as follows : — 

I. In this Act, unless there be some- 

^ thing repugnant in the subject or context — 

Punjab*’ means the Territories for the time being under 

the Government of the Lieutenant-Qover- 

nor of the Punjab and its Dependencies. 

« Lieuteaant-Qovorn- “ Lieutenant-Governor” means ^ the 
or.** Lieutenant-Governor for the time being of 

the Punjab. 

Chief Court” means the Chief Court 
Chief Court. Punjab constituted under this Act. 

Judge,’' ‘^Eegistrar,*’ and other words denoting any particu- 
« Judge,** « Regis- respectively include any person 

trar.** for the time being authorized to act as such 

J udge, Registrar or other Officer. 

Magistrate” denotes any person exercising any of the 
powers of a Magistrate as defined in the 
Magistrate. Code of Criminal Procedure. 

Barrister” includes Barristers of Eng- 
« Barrister.** Ireland, and Members of the Fa- 

culty of Advocates in Scotland. 

Section” denotes a Section of this 


“ PuDjab.** 


** Lieutenant-Govorn- 


Chief Court.** 


' Magistrate.** 


** Barrister.** 


Section.*' 


Number. 


Words in the singular include the plural : 
words in the plural include the singular. 

Words importing the masculine gender 
include females. 


IL The Court constituted under this Act shall be styled 
. . r f the Chief Court of the Punjab, and shall 

Constitution of Chief t j i_ u 

Court. consist of two or more Judges, who shall 

be appointed by the Governor-General of India in Council, and 
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of whom one at least shall always be a Barrister of not less 
than five years’ standing: Provided that the person who at the 
time of the constitution of the Chief Court shall be the Judicial 
Commissioner of the Punjab, shall become a J udge of such 
Court without further appointment for that purpose. 

III. The J udges of the Chief Court shall have rank and 

Precedence of Judges precedence in the Court according to the 
of Chief Court. seniority of their appointments as -such 

Judges. 

IV. The Judges of the Chief Court shall hold their offices 

Tenure of office of during the pleasure of the Govemor-Gene- 
Judges of Chief Court. of India in (jJouncil. 

V. Previously to entering on the execution of the duties of 

his office, every Judge appointed under 
nia®r’br°person° ap! t^is Act shall make or subscribe the^fol- 

pointed Wges of Chief lowing declaration before the Lieutenant- 
Court. ^ . 

Governor or such authority or person as 

he may commission to receive the same: — 

I, A. B., appointed Judge of the Chief Court of the Punjab, 
do solemnly declare that I will faithfully perform the duties of 
my office to the best of my ability, knowledge, and judgment.” 

VI- The Judges of the Chief Court with the sanction of 

Appointment of Re- ^hc Lieutenant-Governor may, from time 
gistrar. to time, appoint a person to be the Re- 

gistrar of the said Court. The Registrar shall be the principal 
Ministerial Officer of the Court, and shall have such ^powers, 
and perform such duties, as shall be given and assigned to him 
by the Court by any rule duly made by the Court under the 
forty-fourth Section. * 

VIL The Judges of the Chief Court may, from time to 
^ ^ time, and subject to any rules and res- 

m^af^^^or^^Ministerial trictions which may be prescribed by the 

Governor-General of India in Council, 
appoint a Deputy Registrar and such and so many Clerks and 
other Ministerial Officers as shall be found necessary for the 
administration of justice by such Court, and the due execution 
of the powers and authorities given to it by this Act. 
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VIII. Every Officer appointed under either of the laet two 
Dismissal of Officers Preceding Sections shall be liable to dia- 
of Court, missal by order of the Chief Court: Pro- 

vided that neither the Registrar nor Deputy Registrar shall be 
removed from office without the sanction of the Lieutenant- 


Governor, 


IX. The Chief Court shall have, and use as occasion may 


Seal of Chief Court. 


require, a Seal with this inscription The 
Seal of the Chief Court of the Punjab,” to 


be made under the directions of the Lieutenant-Governor; and 


Processes to be sealed all summonses, decrees and other process 
Sed Se “or issuing out of the Court shall be stamped 
Registrar. with such Seal, and signed by a Judge or 

the Registrar or Deputy Registrar of the Court. 

X. Any person duly authorized by the Secretary of State 


Agent for Secretary 
of State, suitors and 
Advticates, itc., of High 
Courts, may appear and 
plead. 


for India in Council to appear, plead or 
act on his behalf; (2) any suitor appearing, 
pleading or acting on his own behalf or on 
behalf of a co-suitor; (3) any person who. 


for the time being, is an Advocate, Vakeel or Attorney-at-law 
of any of the High Courts of Judicature in India or of the 
Sudder Court of the North-Western Provinces, — shall be per- 


mitted to appear and act as the Pleader of any suitor in the 
Chief Court in any suit or touching any matter whatever. 

Licensing of Plead- Save as aforesaid, no person shall be per- 
ers. ’ mitted to appear or act as the Pleader of 


any suitor in the Chief Court in any suit or touching any 
matter whatever, unless suclj person shall have been previously 
licensed by the Court to act for the suitors of such Court ge- 
nerally, or specially for the particular 
Rules regarding their . n u i r i r xi. 

qualifications and ad- occasion* it shall be lawlui lor the 

Judges to make rules for the qualifications 
and admission of proper persons to act as Pleaders in the Court. 

XI. The Chief Court may for sufficient reason revoke any 
license which the Court shall at any time 

Power to suspend 

or revoke Pleaders’ li- grant to any person to act generally or 
specially as a Pleader under this Act, and 


1 N 
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may for suflScient reason suspend any person whatsoever from 
appearing or acting as a Pleader in any suit, or touching any 
matter, 

XIL The fees to be received by any Pleader, other than 

Fees of Pleaders to Advocate of a High Court, shall be sub- 

be subject to control. Order and control of the Court, and 

no fees shall be recoverable by any such Pleader except such 
fees shall be allowed under the forty-fourth Section. 

XIII. The Chief Court shall be the highest Court of Ap- 

The Chief Court to be ^he Civil and Criminal Courts 

the ultimate Court of in the Punjab, and shall (subject to the 
Appeal from the Civil 

and Criminal Courts in provision hereinafter contained) be the 
the Punjab. Court exercising appellate juris- 

diction in such ca,8es (whether relating to the title or succession 
to land or to the possession or any right in respect of land or 
otherwise) as are subject to appeal to the highest Civil and 
Criminal Court in the Punjab, by virtue of any law or practice 
now in force, or as shall become subject to appeal to the Chief 
Court by virtue of any law hereafter made by the Governor- 
General of India in Council, Provided that when a Settlement 
of land Revenue shall be in progress, and the Local Govern- 
ment, under Act No. XIX of 1865 (to define the jurisdiction 
of the Courts of Judicature of the Punjab and its Dependent 
cies) shall have invested the Financial Commissioner of the 
Punjab with the power of a Court of final appeal in any 
class of suits regarding land, or the rent revenue or produce 
of land, the jurisdiction of the Chief Court shall, so far as 
regards such class of suits, be barred during the continu- 
ance of the power with which such Commissioner shall have 
been so invested. 

XIV, The Chief Court may remove and try and determine 

Extraordinaiy origin- ^8 a Court of Original jurisdiction any suit 
al Civil jurisdiction. being or falling within the jurisdiction of 

any Court subject to its superintendence when the Chief Court 
shall think proper to do so, either on the agreement of the 
parties to that effect, or for purposes of justice. 
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XV. The Chief Court may withdraw any suit or appeal from 

any Court subject to its superintendence 
other then . Court of Sm.ll C.o.e.0.. 

another^*^^^ Court of a Cantonment Magistrate, and 

refer such suit or appeal for trial to any 
other subordinate Court competent in respect of the value or 
amount of the suit to try the same. 

XVI. The Chief Court may call for the record of any case 

„ „ - decided by any Court of Small Causes, 

Power to call for j j 

record of cases decided or on appeal by any Court subject to its 
by subordinate Courts. . , . ... tin 

superintendence in which no appeal shall 
lie to the Chief Court, if •such Court of Small Causes, or subor- 
dinate Court in hearing the appeal shall appear to have exercis- 
ed a jurisdiction not vested in it by law. 

XVII. All special appeals preferred after the date on which 

^ ^ the Chief Court is established, from the 

Special appeal from 

Courts in Punjab to lie decrees of Civil Courts of whatever grade 
only to Chief Court. Punjab, shall lie to and shall be 

heard by the Chief Court only, and not by any other Court. 
XVIII. Save as in this Act is otherwise provided, the pro- 
Eegulation of proceed- ceedings in the Chief Court in Civil suits 
mgs m Cm! suits. every description between party and 

party shall be regulated by the rules relating to Civil Proce- 
dure for the time being in force in the Punjab. 

XIX. In the exercise of its Civil jurisdiction. Original as 
M well as Appellate, such rules of law or 

In exercise of its Civil 

jurisdiction, law of the equity and good conscience shall (until 
local Courts to apply. other provided) be applied by the 

Chief Court in each case coming before it, as would have been 
applicable to such case by any local Court having jurisdiction 
therein. 


XX. The Chief Court shall have power, as a Court of ori- 
Power to tiy Euro- ginal jurisdiction, to try European British 
pean British subjects. subjects committed to it for trial ; and 
from the date on which this Act shall come into operation, bo 
commitment of a European British subject for trial by a High 
Court of Judicature, shall be made by any Court or Officer in 
the Punjab ; but every commitment which, if this Act had not 
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been passed, could have been made to a High Court, shall be 
made to the Chief Court. Whenever any such European Bri- 
tish subject shall be committed or bailed for trial before the 
Chief Court, the Chief Court shall direct at what place within 
the limits of its jurisdiction the trial shall be held. 

XXL Any Justice of the Peace or Magistrate who shall 
commit to custody or hold to bail any 
European British subject for trial before 
the Chief Court, shall, together with the 
record of the preliminary enquiry and all 
recognizances and other documents and any weapon or article 
of property connected with the case, deliver to the Registrar 
of the Chief Court a written instrument of charge signed by 
him, stating for what offence such European British subject is 
so committed or held to bail. 


Charge to he deli- 
vered to Registrar with 
commitment of Euro- 
])ean British hubject. 


XXII. The Chief Court slnall consider the charge, and 


Chief Court to con- 
sider, and if it will, to 
amend, alter or add to 
the charge. 


may, if it appear necessary or expedient 
so to do, amend, alter or add to the same. 
The charge, with such amendments, alter- 


Charge with amend- 
ments, alterations or 
additions (if any) to be 
recorded. 


ations or additions, if any, shall be recorded 
in the Chief Court, and the person charged 
shall be entitled to have a copy of such 
charge with such amendments, alterations 


or additions (if any) gratis. 


XXIIL The person charged shall also, if he demands them 

Accused to have copies at a reasonable time before the trial, be 
of examinations. furnished with copies of the depositions 

of the witnesses upon whose depositions he has been so com- 


mitted or held to bail, on payment of a reasonable sum for the 
same, not exceeding one anna for each folio of ninety words. 
XXIV. Upon charges recorded as aforesaid, persons com- 


mitted to custody or held to bail shall be 
Effect of charge. t i ^ , 

deemed to have been brought before the 

Chief Court in due course of law, and (subject to the provisions 

contained in the Code of Criminal Procedure as to the amend- 


ment and alteration of charges, and subject also to the provi- 
sions of the next following Section) shall be tried upon the 
charges so recoi'ded. 
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Effect of such order. 


XXV. When any such charge shall have been recorded in 

j the Chief Court as aforesaid, and shall at 

Chief CJourt may order ^ ^ 

an unsustainable char^je any time before the Commencement of the 
not to be proceeded with. . , » , , _ , 

trial 01 the person charged appear to the 

Chief Court to be clearly unsustainable, an entry to that effect 
may be made on the charge by a Judge of the Court, Such 
entry shall have the effect of staying pro- 
ceedings upon the charge, but shall not 
opemte as an acquittal of the person charged unless and until 
three years from the time of making the entry shall have 
elapsed, at the expiration of which period, if no fresh charge 
have been brought on thfc same matter, he shall be considered as 
having been acquitted. 

XX VI. The Chief Court shall ordinarily hold its sittings 

Places of holding sit- the seat of Government of the Punjab : 

but it may, from time to time, with the 
approval of the Lieutenant-Governor, hold sittings at such 
other places in the Punjab as shall seem convenient. Due 
notice shall be given beforehand in the Official Gazette of all 
sittings intended to be held for the trial of cases in the exercise 
of the original Criminal jurisdiction of the Court. 

XXVII. Pending the directions of the Chief Court as to 

Procedure ponding di- the place of trial, every such European 

reciions of Chief Court British suhiect as IS referred to in the 
as to pi ice ot trial ot 

Euiopcaii British sub- twenty-first Section shall (if not out on 
bail) be committed by the Justice of the 
Peace or Magistrate for intermediate custody to the nearest Cri- 
minal jail in which he ca^i be most conveniently confined. If 
the trial shall be directed to be held at the usual place of sit- 
ting of the Court, the Justice of the Peace or Magistrate shall 
bind over the person charged to appear and take his trial at 
such usual place of sitting, or shall commit him to the jail at 
such place. If the Chief Court shall direct that the person 
charged be tried elsewhere than at its usual place of sitting, 
the Justice of the Peace or Magistrate shall bind him over to 
appear and take his trial at the place directed, or shall, if 
neces«!ary, cause him to be removed to the Criminal jail of or 
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Chief Court may order 
European British sub- 
jects committed in cer- 
tain Districts in certain 
seasons of the year to be 
tried at a particular place 
and confined in a particu- 
lar jail. 


nearest to the place at which he ie ’directed to be tried ; and the 
OflScer in charge of such Criminal jail shall keep him in safe 
custody until discharged in due course of law. 

XXVIII. It shall be lawful for the Chief Court to direct 
that all European British subjects com- 
mitted or bailed for trial within certain 
specified Districts, or during certain speci- 
fied periods of the year, shall be tried at 
the usual place of sitting of 'the Court, 
or to direct that they shall be tried at a 
particular place named, and also to order that such European 
British subjects shall, if not bailed, be committed for interme- 
diate custody to a particular jail, being one of the jails ap- 
pointed by the Government for the reception of such prisoners. 

« . 1 , Q r XXIX. All trials under the twentieth 

Trials under Section 

20 to be by Jury. Section shall be by Jury. 

XXX. Whenever the Chief Court shall have given notice 

Summoning of Jurors its intention to hold sittings at any 
to serve on trials, place (whether at the seat of Government 

of the Punjab or otherwise) for the exercise of its original Cri- 
minal jurisdiction, the Court of Session at such place shall take 
and cause to be taken the measures prescribed by Sections 
three hundred and thirty-six to three hundred and forty, 
both inclusive, of the Code of Criminal Procedure for the 
summoning of J urors ; and, in addition to the persons so 
summoned as Jurors, the said Court of Session shall, if it 
shall think needful, after communication with the Com- 

^ manding Officer, cause to be summon- 

Military men not ex- o p , • • i i 

empt. ed such number of Commissioned and 

Non-Commissioned Officers in the Military Service resident 

within ten miles of its place of sitting as the Court shall 

consider to be necessary to make up the Juries required for the 

trial of European British subjects charged with offences before 


the Chief Court as aforesaid. All Commissioned and Non- 
Commissioned Officers so summoned shall be liable to serve on 
such Juries notwithstanding anything contained in the Code of 
Criminal Procedure ; but no Commissioned or Non-Commission- 
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ed OflScer shall be summoned whom his Commanding Officer 
shall desire to have excused on the ground of urgent Military 
duty, or for any other special Military reason. The J uries for 
the trial of European British subjects as aforesaid shall be form- 
ed in the manner required by the Code of Criminal Procedure, 
and by this Act from the persons summoned under the said Sec- 
tions of the Code of Criminal Procedure, and from the Commis- 
sioned and Non-Commissioned Officers summoned as aforesaid, 
or, if no such Officers have been summoned, then solely from 
the persons summoned under the same Sections. 

XXXI. If any European British subject charged as afore- 
Jury for trial of Eu- s^d shall SO require before the Jury shall 
ropean British subject. empannelled, the majority of the Jurors 

shall consist of Europeans or Americans, or both Europeans and 
Americans. 


XXXII. On every trial of an European British subject 
under this Act, the Jury shall consist of 

Number of Jury re- 
quisite to verdict ot twelve persons, and unanimity, or a ma- 

jority of not less than nine with the con- 
currence of the presiding Judge, shall be necessary for a verdict 
of guilty. In default of such unanimity, or of such majority 
and concurrence, the prisoner shall be acquitted. 


XXXllI. So much of the three hundred and eightieth Sec- 


Portious of Section 380 
of Criminal Procedure 
Code not to apply to sen- 
tences by Chief Court. 


tion of the Code of Criminal Procedure as 
requires the confirmation by the Sudder 
Court of sentences of death passed by a 
Court of Session, and so much of the said 


Section as requires from t^e Court a statement of the grounds 
on which a person convicted of an offence made punishable by 
death by the Indian Penal Code has been sentenced to a pun- 
ishment other than death, shall not apply to sentences by the 
Chief Court passed in the exercise of its original Criminal juris- 
diction. 


XXXIV. So much of the twenty-sixth Chapter of the Code 
of Criminal Procedure as requires judg- 

tefoTcriLSn^ProMduro fo be passed by a Criminal Court ia 

Code not ^ apply to sen- particular form, and as requires that 

teiices of Court. ^ ^ 

the sentence or finding shall be recorded 



292 


THE ACTS OF THE 


[1865. 


in any particular form, shall not apply to judgments, sentences, 
or findings in trials before the Chief Court acting in the 
exercise of its original Criminal jurisdiction ; but the Chief 
Court shall pass judgment, and shall record or cause to be re- 
corded the sentence and finding in such form as it shall think 
proper. 

XXXV. When any person has been convicted of an offence 
before a Judge of the Chief Court acting 

tofesIAVfor CMef o”onu exercise of its original Criminal ju- 

any question of law or risdiction, the Judge, if he think proper, 

may reserve for the decision of a Court 
consisting of such Judge, and one or moae other J udge or Judges 
of the Chief Court, any question of law or of the admissibility 
of evidence which has arisen in the course of the trial of such 

Procedure where no person. If the Judge reserve no such 
such question lesened. question, he shall forward the prisoner 

with a copy of his sentence and a warrant for the execution of 
the same to the Magistrate or other Officer in charge of the jail 
of the District or place in which the trial was held, and, on the 
receipt of the warrant, such Magistrate or other Officer shall 
proceed as provided in the three hundred and eighty-fifth Sec- 
tion of the Code of Criminal Procedure. If the Judge reserve 
any question of law or of the admissibility of evidence, the per- 
son convicted shall, pending the decision thereon, be remanded 
to jail. If the decision on the question be adverse to the person 
convicted, the Court shall send a copy of its sentence and a 
warrant for the execution of the same to the Magistrate or other 
Officer in charge of the jail to wh^ch the prisoner shall have 
been remanded, and such Magistrate or other Officer shall pro- 
ceed as provided in the same Section. 

XXXVI. Save as is hereinbefore otherwise provided, the 
Code of Criminal Procedure shall apply to 

mintrp“cedu!rc«l?to the constitution and formation of Juries 

apply to Junes, trinls. purpose of trials before the Cldef 

sentences, and execution. ^ . 

Court acting in the exercise of its original 
Criminal jurisdiction, and to trials before such Court, and to sen- 
tences by such Court, and to the carrying into execution of such 
sentences. 
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Committing Magis- 
trate to report to the 
LieuteDant-Govcrnor. 


XXX VIL Every European British subject apprehended 
within the Punjab, or delivered into the 
amenable custody of a Magistrate within the Pun- 

^ foreign wherever apprehended, shall be amen- 
able to the law for any offence committed 
by him within the territory of any Foreign Prince or State, and 
may be bailed or committed for trial as hereinafter provided on 
the like evidence as would warrant his being bailed or commit- 
ted for trial for the same offence if it had been committed in the 
Punjab. 

XXXVIII. The committing Magistrate immediately and 
before the trial shall report the case to 
the Lieutenant-Governor, and shall obey 
the orders which he shall receive there- 
on, and the Lieutenant-Governor may order the trial to be had 
before the Chief Court. 

XXXIX. When the offence is charged to have been com- 
mitted in the territory of any Foreign 
Prince or State, administered by OflBcers 
acting under the authority of the Govern- 
ment of India, in which territory, a Court 
competent to try the person charged is es- 
tablished by authority of the Governor-General of India in 
Council, the Lieutenant-Governor may order such person to be 
conveyed in custody out of the Punjab for the purpose of deli- 
vering him up for trial before such Court. 

XL. When the person charged is committed to custody, the 
^ form of the warrant shall specify the cora- 

commitment and of bail- niitment to be until the orders of the Lieu- 
* tenant-Governor can be received and 

acted on. When be is bailed, the form of the bail-bond shall be 
in the first instance to appear before the Magistrate on a cer- 
tain day assigned, allowing reasonable time for the receipt of 
the orders of the Lieutenant-Governor, and on such subsequent 
days as the Magistrate shall, from time to time, require. If the 
Lieutenant-Governor shall order the person charged to be tried 
in the Chief Court, the Magistrate may cause the bail-bond to 

1 O 


If the offence is com- 
mitted where there is a 
competent Court, Lieu- 
tenant-Governor may 
take steps to have trial 
there. 
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be renewed in the usual form to appear and take his trial in 
Buch Court. 

XLI. In either case the special order of the Lieutenant- 

Governor shall be deemed full authority 
Order of Lieutenant- , 

Governor to be full either forth© trial 01 the person charged 

authority. within the Punjab, or for conveying him 

in custody out of the Punjab as aforesaid. 

XLII. No decree of any Civil Court shall be reversed or 

, , , modified on appeal, and no sentence of any 

Two Judges at least , i. 

necessary to reverse or Criminal Court shall be reversed or modi- 
modify sentences or de- _ _ , . . u xu 

crees of Sessions or Civil fied on appeal or revision, save by the 

order of not less tljan two Judges of the 

Chief Court 

XLIII. Save as herein otherwise provided, the Chief Court 
^ may by its own rules provide for the exer- 

Chief Court may pro- , ^ 

vide for exercise of the cise, by one or more Judges, of the origin- 
Court’s jurisdiction by xj* 

one or more of its al and appellate jurisdiction, vested in 

such Court, in such manner as may ap- 
pear to such Court to be convenient for the due administration 
of justice. 

XLIV. The Chief Court shall have superintendence over all 

Chief Court to super- Courts which may be subject to its appeU 

intend subordinate late jurisdiction, and shall have power to 

Courts, and to frame ^ ^ 

rules of practice for it- call lor returns, to make and issue general 

self and such Courts. rules for regulating the practice and pro- 
ceedings of the Chief Court and of such subordinate Courts, to 
give and assign to the Ministerial Officers of the said Chief 
Court and subordinate Courts respectively such powers and 
duties as may seem fit, to frame and prescribe forms for every 
proceeding in the said Courts for which it shall think necessary 
that a form be provided, and also for keeping all books, entries, 
and accounts to be kept by the Officers, and to settle Tables of 
Fees to be allowed to Pleaders, and, from time to time, to alter 
any such rule or form or table ; and the rules so made, and the 
forms so framed, and the tables so settled, shall be published in 
the Official Gazette, and, after being so published, shall be used 
and observed in the Chief Court: Provided that such general 
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rules and forms and tables be not inconsistent with the provi- 
sions of this Act or any law in force, and shall, before they are 
issued, have received the sanction of the Lieutenant-Grovernor. 
XLV. The Chief Court shall have jurisdiction in all 
proceedings pending in the Court of the 
Judicial Commissioner of the Punjab at 

Judicial Commissioner’s time of the constitution of the Chief 

Court. 

Court; and all previous proceedings of 
the Court of the said Commissioner shall be dealt with as 
if the same had been had in the Chief Court. 


XL VI. If the Chief Court shall consist of two Judges only, 


Procedure in case of 
difference of opinion be- 
tween Jude;e8 when 
Court consists of only 
two. 


and if in any case heard by such Judges 
sitting together, there shall be a difference 
of opinion between them, the following 
course shall be pursued, that is to say : — 


(list ) — If the case be heard in appeal, and the difference of 
Uf.-On appeal on a opinion shall be on any question of fact in 
question of fact. the finding of the Lower Court, the find- 


ing shall be upheld. 

{2nd,)— If the difference of opinion shall be on a point of law 

2nrf.-On appeal on a or of Usage having the force of law, the 
question of law. ruling of the Lower Court shall in such 

case also be upheld, unless one of the Judges shall be of opinion 
that the point is one which ought to be referred to the High 
Court of Judicature at Calcutta, in which case the Judges shall 
state the point as to which they differ, and forward such state- 
ment, with their own opinions respectively, to such High Court. 
The Chief Court may proofed in the case notwithstanding such 
reference, and may pass a decree contingent upon the opinion 
of the High Court on the point referred ; but no execution shall 
be issued in any case in which a reference shall have been made 
until the receipt of the order of the High Court. 

(3rd.)— If the case be heard by the Judges in the exercise 

^ of the original jurisdiction of the Chief 
3rd— In exercise of j i j»/¥» 

original jurisdiction on a Court, and the difference of opinion shall 

question of law. ^ point of law or usage having the 
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force of law, the Judges shall state the point on which they differ, 
and proceed as last hereinbefore provided. The same rule shall 
be observed when a difference of opinion may arise between 
two Judges of the Court upon a point of law, reserved under 
the thirty-fifth Section. 

(4^^.) — If the case be heard by the Judges in the exercise of 

, - ^ the original iurisdiction of the Chief 

4th . — In exercise of . 

original jurisdiction on a Court, and the difference of opinion be on 
question of fact. r ^ /• 

a question of fact, the opinion or the 

Senior Judge shall prevail, and he shall pronounce his decision 

as the decision of the Court 


XLVII. Cases referred under this* Act for the opinion of 

Hearing and decision High Court of Judicature at Calcutta, 

of referred cases. shall be heard by not less than three 

Judges of that Court, and shall be determined according to the 

opinion of the majority of such Judges. 

XLVIII. The parties to such cases may appear, plead and 

„ .. act in the said High Court in person, or 

Parties may appear in » ^ . 

person, or by Advocate by an Advocate or Vakeel of such High 
or Vakeel. . . 

Court; and the High Court, wlien it has 
heard and considered the case, shall transmit a copy of its 
opinion under the seal of the Court and 

Transmission of judg- ^ r r .i 

nientof High Court and the Signature of the proper Omcer of the 

proceeding thereupon. Judges of the Chief Court 

Costs of reference to Costs, if any, consequent on the reference 

of a case for the opinion of the High Court, 

under the forty-sixth Section, shall be costs in the suit. 

XLIX. The Chief Court shall l^eep such registers, books 

and accounts, and submit to the Lieute- 

etSnte'^ nant-Governor such statements of the 

be kept and furnished by ^ork done iu the Court as m*ay be requir- 
Chief Court. ^ . r. in i 

ed by him. Ihe Chier Court shall also 
comply with such requisitions as may be made by the Governor- 
Copies of records to be General of India in Council or by the 

furnished. Lieutenant-Governor for certified copies 

of or extracts from the records of the Court. 


Copies of records to be 
furnished. 
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L. Save as is in this Act otherwise expressly declared, any 

Chief Court’s fnnctionB function which is hereby directed to be 

exerciseable by single performed by the Chief Court, may he 
Judge. 

performed by any Judge or Judges there- 
of appointed in that behalf by any rule made under the forty- 
fourth Section, 

LI. Whenever the Lieutenant-Governor of the Punjab 
shall, under the authority vested in him 
not to be affected on ex- hy Section forty-seven of the Pleaders, 
Mookhtars, and Kevenue Agents' Act, 
1865, extend the provisions of the said 
Act to the Territories uisder his Government, nothing in the 
said Act shall affect the provisions of Sections ten, eleven and 
twelve of this Act. 

LIT. This Act may be cited as The 
Punjab Chief Court Act, 1865.” 

LIII, This Act shall come into operation on such day as 
the Governor-General of India in Coun- 
cil shall fix, by a notification published in 
the Gazette of India. 


Short title. 


Commencement of Act. 


WAURANTS of ATTORKEY AAD COGNOYim 

ACT No. XXIV. OF 1865. 

[^Eeceived the assent of the G, G, on the I4ith July 1865.] 

ReciteB the expediency of giving effect to warrants of attorney and 
cognovits filed and executed sinceVuIy 1 , 1862, and of making valid judgments 
signed under such, and executions thereon up to passing this Act. 

1. Authorizes judgment being signed under such warrants and cognovits 

subject to Rules, &c., respecting such securities as were in force in Supreme 
Court. 

2. Directs that judgments on such wan’anis and cognovits shall be 
deemed decrees of the High Court and be executed accordingly, 

;3. Makes valid all judgments signed on such warrants and cognovits in 
the High Court and all executions sued out and other proceedings thereon 
and prohibits proceedings against any person for anything done under ttich 
judgment or execution, which might have been done then if Supreme Court 
were continued. 
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Preamble. 


4. Reserves to High Court same power as Supreme Court would have 
had to set aside or annul such warrant or cognovit, &c. 

5. Makes void warrants and cognovits filed after passing of this Act. 

6. Allows extension of Act to Bombay by the Local Government. 

Whereas it is expedient to give effect to Warrants of 
Attorney to confess judgment in suits jin 
the High Court of Judicature at Fort 
William in Bengal which were executed on the first day of 
July 1862, being the date of the establishment of the said 
Court, or on the date of the passing of this Act, or on any 
intermediate day, and to Cognovits executed or given on any 
of the days above mentioned by any defendant in any suit 
pending in the same Court : and whereas it is also expedient to 
render valid judgments which have been signed on such War- 
rants of Attorney and Cognovits respectively, and executions 
and subsequent proceedings which have been sued out and 
taken thereon ; It is enacted as follows : — 

I. Judgment may be signed in the said High Court upon 
Judgment may be every Warrant of Attorney and Cognovit 

actionem executed or given in or relating 
to proceedings in the same Court on the 
said first day of July 1862, or on the 
date of the passing of this Act, or on any 
intermediate day, in the same manner as judgments were 
signed in the late Supreme Court of Judicature at Fort William 
in Bengal upon Warrants of Attorney and Cognovits exechted or 
given in or relating to proceedings in such Court ; and all such 
Warrants of Attorney and Cognovits shall be subject, as nearly 
as circumstances permit, to all rules of Court and provisions of 
Acts of Parliament which were in force at the time when the 
said High Court was established, and to which Warrants of 
Attorney and Cognovits given in or relating to proceedings in 
the said Supreme Court were then subject. 

II. A judgment entered up or signed on any Warrant of 

^ Attorney or Cognovit to which this Act 
Warrants or Cognovits extends shall be deemed a decree of the 
said High Court, and may be executed 
and enforced accordingly. 


may 

signed on Warrants and 
Cognovit^ executed or 
given between 1st July 
1862 and the date of 
passing of this Act or on 
either of these days. 
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III. Any judgment which has been signed on any such 

^ , Warrant or Cognovit in the said High 

Warrants or Cognovits Court shall be deemed to be and alwaye to 

to be as valid as if bigHed , , i . t 

iu the late Supreme have been as valid and eiiectual as it tn© 

same had been signed in the said Supreme 
Court upon a Warrant of Attorney or Cognovit given in that 
Court ; and every writ of execution which has been sued out 
thereon, and every execution of any such writ, and all proceed- 
ings taken thereon, shall for all purposes be deemed and taken to 
be and always to have been as valid and effectual as if the same 
had been sued out of the said Supreme Court upon a judgment 
signed in the same Court upon a Warrant of Attorney or Cog- 
novit given in or relating to proceedings in that Court ; and no 
suit or other proceeding shall be commenced, prosecuted or 
carried on against any person for any thing done under or in 
pursuance of such judgment or execution which could not 
have been maintained if such judgment had been entered up 
in the said Supreme Court upon a Warrant of Attorney or 
Cognovit executed or given in or relating to proceedings in 
that Court, and the execution had been issued on such 
judgment. 

IV. The said High Court shall have the same powers to 

set aside or annul any such Warrant or 

Power to High Court Cognovit and any Judgment signed there- 
Warrants and Cognovits, on and any execution issued upon such 
judgment, as the said Supreme Court exercised with respect to 
Warrants of Attorney or Cognovits executed or given in or relat- 
ing to proceedings in that Coijrt and to judgments entered up 
thereon and to executions upon such judgments, 

V. Every Warrant of Attorney and Cognovit executed or 

given after the passing of this Act, in or 
relating to proceedings in the said High 
after the passing of this Court, or in any other High Court of Ju- 
dicature in British India, and every judg- 
ment signed thereon, and all executions issued upon such judg- 
ments, shall be deemed null and void. 
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VI. This ^ot may be extended, mutatia mutandia, to 


This Act may be ex- 
tended to the High Court 
at Bombay. 


the High Court of J udicature at Bombay, 
by an order of the Governor in Council 
to be published in the Local Government 


Gazette. 


CcsTOiHS Duties on Imports and Exports. 


ACT No. XXV. OF 1865. 


[Received the assent of the 0. 0. on the lith July 1865.] 

1. Repeals Act 17, 1865. 

2. In lieu of Customs Duties under Acts specified and Act 17, 1865, 
substitutes the duties specified in Schedules A and B. But saves from 
operation of this Act duties on Salt and Opium and Free Ports and the 
Consolidated Customs Act. 

3. Gives retrospective effect to this Act from the 29th March as respects 
duty on export of saltpetre, 

4. Entitles this Act, the Indian Customs Duties Act of 1865. Schedule 
A. Import Duties, Schedule B. Export Duties. 


Whereas it is expedient to amend the Law relating 


Preamble. 


to Customs duties ; It is enacted as 
follows : — 


Act XVII of 1865 re- XVII of 1865 is repealed, 

pealed. 

11. In lieu of the Customs duties authorized to be charo^ed in 
^ J i.- A k -A.ct VII of 1859 (to alter the duties of 

Customs duties to be ^ 

levied as prescribed in Customs on goods imported or exported by 
the Schedules annexed to a a /a 7x 

this Act. Act IkXIII of 1859 (to alter the 

rates of duty on goods imported or exported by land from certain 
Foreign Territories into or from the Presidencies of Madras and 
Bombay respectioely)^ Act X of 1860 (to amend Act VII of 1859 
to alter the duties of Customs on goods imported or exported by 
Sed)y Act XI of 1862 {to amend Act X of 1860, to amend Act 
VII of 1859), Act XXIII of 1862 {to amend Act XI of 1862), 


and Act XXIII of 1864 {to amend the law relating to the Customs 
duties on goods imported by Sed)^ there shall be levied and col- 
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lected the duties specified in the two Schedules A and B annexed 
to this Act. Provided always that nothinjr herein contained shall 
be deemed to alter the existing duties upon Salt and Opium, or to 
authorize the levy of duties in any free Port, or to affect the pro- 
visions of Act VI of 1848 {for equalizing the duties on goods im- 
ported and exported on Foreign and British bottoms^ and for abol- 
ishing duties on goods carried from Fort to Port in the Terri- 
tories subject to the Government of the East India Company)^ or 
to affect the provisions of the Consolidated Customs’ Act. 

III. So far as regards the Customs duty on the export of Salt- 
petre, authorized to be levied by Schedule 
Operation of Act. B^hereunto annexed, this Act shall take 

effect as if it had been passed and had received the assent of the 
Governor-General on the 9th day of March 1865 ; and so far as 
regards the alterations made by this Act in Schedules A and B 
of the Customs duties which were authorized to be levied by 
Act XVII of 1865, this Act shall take effect as if it had been 
passed and had received the assent of the Governor-General on 
the first day of April 1865, and all duties which may have been 
levied from and after that date, other than those authorized to 
be levied according to Schedule B annexed to this Act, shall be 
refunded. But save as aforesaid, this Act shall take effect from 
the fourteenth day of July 1865. 

IV. This Act shall be cited as The 
Indian Customs Duties’ Act of 1865.” 


Short title. 


SCHEDULE A. 

Rates of Duty to be charged on the following goods imported 
by Sea into any Port in British India, not being a Free Port, 

1. Bullion and Coin ... ... ... Free. 

2. Precious Stones and Pearls 

3. Grain and Pulse... 

4. Horses and other living Animals 

5. Ice . . 

6. Coal, Coke, Bricks, Chalk, and Stones 

7. Cotton Wool 

8. Wool ... 


99 
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9. Flax ... ... ... ... ... Free. 

10. Hemp ... 

11. Jute ... 

12. Hides and Skins, raw 

13. jSooks ... ... 

14. Paper ... 

15. Maps, Prints, Music, and Works of Art 

16. Seeds when imported by any Public Society 

for gratuitous distribution 

17. Agricultural Implements ... 

18. Firewood 

19. Machinery used exclusively for purposes of 

Agriculture, Navigation, Mining or Manu- 
facture, or for Railway purposes, and mate- 
rials forming necessary component parts of 
such machinery ... ... ... „ 

And the Officer in charge of the Custom House, subject to the 
orders of the Local Government acting under the general 
instructions of the Government of India, shall decide what 
articles come within the definition of such machinery, or materials 
forming component parts thereof, and such decision shall be 
final in law. 

20. Military and other Regulation Uniforms and 

Accoutrements when imported for private 
use by persons in the Public Service ... Free. 

21. Guano and manures of all kinds ... ... „ 

22. Pottles... ... ••• •*. ••• 

23. Wines and Liqueurs... One<Rupee the imperial gallon. 

24. 


Porter, 

Ale, 

Beer, 

Cider, 

and 

other 

similar 

fermented 

liquors 

... 

9 99 

Spirits ... 




Three Rupees the imperial 
gallon, and the duty to be 

25. Spirits <( rateably increased as the 

strength exceeds London 
Proof. 
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Provided that ten per cent, ad valorem shall be charged on 
all spirits used exclusively in Arts and Manufactures^ or in 
Chemistry, subject to such Rules as the Local Govern- 
ments shall from time to time prescribe, for ascertaining 
that such spirits are unfit for use as a beverage, and inca- 
pable of being converted to that purpose. And the OflSoer 
in charge of the Custom House, subject to the general 
instructions of the Local Government, shall decide what 
spirits fall within the proviso, and his decision thereon 
shall be final in law, 

26. Iron (which shall not" 
be takena to in- 
clude iron-mon- ^ One per cent, ad valorem, 
gery, cutlery, or j 

hardware) ...J 

Hops *.. ... One per cent, ad valorem. 

Tobacco, whether -j 

manufactured or Ten per cent, ad valorem, 

not manufactured-' 

Piece Goods ... Five per cent, ad valorem. 

Three and a half per cent, ad 
valorem. 

All other articles "j 

not included in / Seven and a half per cent, ad 
the above enu- [ valorem, 
meration ...) 


27. 

28. 


29. 


30. Twist 


31. 


-i 


SCHEDULE B. 

Bates of Duty to be charged upon goods exported by Sea to. 
any Foreign Port, as defined in the Consolidated Customs’ Act, 
from any Port in British India. 


1. 

Bullion and Coin... 

... Free. 

2. 

Precious Stones and Pearls ... 

... „ 

3. 

Horses and other living Animals 

... „ 

4. 

Bum 

••• «, 

5. 

Spirits 

• •• ,, 

6. 

Tobacco, and all preparations thereof 

• •• „ 
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8 . 
9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 

17. 

18 . 

19. 

20 . 
21 . 
22 . 


23. 

24. 

25. 

26. 
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Cotton WooL 
Flax 
Hemp 
Books 

Maps, Prints, and Works of 

Teak Timber 

Coal 

Iron 

Jute 

Coffee 

Tea 

Sugar ... f . 

Wool 

Hides and Skins, raw 
Raw Silk and Silk Chussum. 
Grain and 
Pulse of 


Free. 

9i 

3J 

3» 

99 

91 

99 

99 

99 

99 

99 

99 

99 


all sorts.. Two Annas tlie>| 

Indian maund .. 

Saltpetre One Rupee the 
Indian maund... > 

Indigo ... Three Rupees the j the seer. 

Indian maund... J 

Lac Dye and Shell Lac.. Four per cent ad valoi'em. 
All country articles ] 

not enumerated or I Three per cent, ad valorem. 
named above I 


Articles of War for Native Arri. 

ACT No. XXVI. OF 1865. 

[Received the assent of the G. G. on the 3rd August 1865.] 

Recites expediency of amending Act 29, 1861, Art. 83. 

1. Repeals the said Article; substitutes new Article for it respecting 
Minor Puniebments, 

2. Act to be read as part of Act 29, 1861. 
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Whereas it is expedient to amend the 83rd Article of War 
enacted in the said Act XXIX of 1861 ; 
It is enacted as follows : — 

I, The Article of War numbered 83 in the said Act XXIX 
of 1861, is hereby repealed, and in lieu 
thereof, the following Article of War shall 
be read and taken as Article 83 of the said Act XXIX 
of 1861 

Article 83. 


Preamble. 


Repeal of Article 83. 


The Conimander-in-Chief in India shall, under the authority 

Punishment for light Governor-General in Council, pre- 

offences. serfbe the minor punishments to which 

Non-Commissioned Officers and Soldiers shall, for light offences, 
be liable, without the intervention of a Court Martial ; and 
shall specify the Officer or Officers by whom such minor 
punishment and the extent thereof may be awarded. But no 
such minor punishment shall be awarded by a Court Martial. 

^ II. This Act shall be read and taken 

as part of the said Act XXIX of 1861 . 


Punjab Chief Court of Judicature. 

ACT No. XXVII. OF 1865. 

[Received the assent of the G. 0* on the I7th August 1865.] 

Recites expediency of making provision for trial of Appeals heard before 
Financial Commissioner prior to passing of Act 23, 1865, 

1 — 2. Authorizes the Government of the Punjab to invest the Financial 
Commissioner with the power of Judicial Commissioner for the purpose of 
trying generally the appeals described and all such appeals whether filed 
before or after May Ist, 1865. 

Whereas it is necessary, pending the establishment of the 
Chief Court in the Punjab under Act 
Preamble. XXIII of 1865, to make special provi- 

sion for the decision of such appeals as previously to the passing 
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of Act XIX of 1865 were heard by the Financial Commissioner ; 


It is enacted : — 


I, Until such time as Act XXIII of 1865 shall come into 


operation, the Government of the Punjab 

Punjah Govemraent . , t<- • i • • .. 

may invest Financial may invest the ± inancial Commissioner of 

UowerT ofjudicial cim'^ the Punjab with the powers of Judicial 

niissioner for trial of Commissioner for the purpose of trying 
appeals. , . * r 

generally appeals in respect ot suits re- 
garding land, or the rent, revenue, or produce of land, anything 
in Act XIX of 1865 to the contrary notwithstanding. 


II. The provisions of this Act shall apply to all such ap- 


Operation of Act. 


peals as aforesaid, whether filed before or 
after the first of May 1865. 


Bombay Ixsolyent Traders’ Act. 

ACT XXVIII OF 1865. 

[Received the assent of the G. G, on the 21th September 1865.] 

Recites expediency of providing for the more speedy liquidation of Insolv- 
ent Traders in Bombay. 

] . Interprets the words Trader, Court, words of Number and Gender. 

2 — 3. Estate of Trader being or declaring himself to be unable to pay bis 
debts, may be wound up by Trustees under order of Court ; and (2 — 3) 
as to what Traders shall be deemed unable to pay their debts. 

4 5. Empowers any meeting of Creditors of a Trader who is or has de- 

clared himself unable to pay bis debts, to resolve that bis Estate ought to be 
wound up under this Act, and to nominate Trustees for the purpose ; and 
(5) gives regulations for such meeting, and directs what advertisements shall 
be given. • 

6. Directs mode of applying to Court for an Order, and the conditions on 
which it shall be made, subject to right of the Trader to apply to set it aside. 

7 — 8. Upon Order being made all the Estate, &c., of Trader to vest in 
the Trustees appointed by the Court, and vesting effect to relate back to 
time of filing the Resolutions in Court, &c.; and (8) from date of vesting 
order, stays all proceedings and executions against Trader, except process 
to prevent departure or removal of effects out of the jurisdiction. 

y— 10. Define the powers of the Trustees. 
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11 — 14 . Directs the Trustees to report certain specified roisctmduct of 
the Insolvent to the Court, which is empowered upon proof of the alleged 
ofience to sentence the offender to rigorous or simple imprisonment ; and 
(12) directs the Trustees, on discovery of Trader having contracted debts 
fraudulently, or by means of breach of trust, or false pretences, or without 
having any reasonable expectation of paying them, &c., to report the same 
to the Court, which, on proof of the alleged offence, may sentence the offend- 
er to not exceeding two years* imprisonment on the Debtors’ side of the 
Gaol; and (13) makes void executions under decrees voluntarily suf- 
fered with intent to give a preference over other creditors, if executed 
within three months of the filing of the vesting order, &c. ; and (14) 
makes void conveyances, &c., of property by Insolvent Trader within two 
months before the vesting order. 

15. Empowers the Court to entertain any application, either of Insolvent 
or Creditors, respecting the disclosure, &c., of the Estate, or anything re- 
lating thereto, 

16. Empowers the Court to remove Trustees, appoint others, and declare 
whether acts may be done by all or any of them only. 

17 — 18. Empowers the Court on Petition of a certain proportion of the 
Creditors of any Insolvent who has filed his Petition, to order that bis Estate 
be wound up under this Act ; and (18) empowers Trustees under Deed of 
Assignment to apply to the Court for liberty to wind up under this Act. 

19. Trustees under this Act may make an allowance to the Trader for 
maintenance with sanction of the Court. 

20. Entitles the Trustees to such remuneration as the Court shall direct. 

21 — 24. Directs the Trustees to file half-yearly accounts ; and when 

Estate is wound up, an account showing the manner of liquidation, &c. ; 
the filing of which account (22) shall be advertised and how ; and (23) 
after the filing of such account, and upon notice, &c., the Court may order 
the discharge of the Insolvent; and (24) the effect of such order shall be to 
discharge the Trader and all subsequent acquired property from all debts, 
&c., included in the account of the Trustees. 

25. Directs that any applications to the Court under this Act shall be 
made to a Judge in Chambers, and defines his powers. 

26. Confines the operation of the Act to Estates, the admitted liabilities 
of which are not less than five lakhs of Rupees. 

27. Act to come into operation on 1st October 1865, and remain in force 
till the 30th September 1 867, but to remain in force after for winding up 
Estates already vested in Trustees. 


Whereas it is expedient to provide for the more speedy 
liquidation of Insolvent Traders’ Estates 

freamble. • t> i t • 

in Bombay ; It is enacted as follows ; 
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“ Trader.” 


I. The following words and expressions in this Act shall 
have the meanings hereby assigned to 

Definition of terms. , 

them : — 

The word Trader” shall mean any person or partnership, 
not being a joint stock Company, carry- 
ing on trade or mercantile operations with- 
in the local limits of the ordinary original Civil jurisdiction of 
the High Court of Judicature at Bombay. 

The expression “ the Court” shall mean the High Court of 
Judicature at Bombay in its ordinary 
original Civil jurisdiction. 

Words importing the singular i^jumber shall include the 
plural number, and words importing the 
plural number shall include the singular 
number. 

Whenever any trader shall be, or shall declare himself, 
unable to pay his debts, it shall be lawlul 
to wind up the estate of such trader by 
trustees under the control of the Court. 

HI. A trader shall be deemed to be 
unable to pay his debts — 


“ The Court.’' 


Number. 


II. 


When traders* estates 
may be wound up under 
this Aet. 


Trader when to be 
deemed unable to pay his 
debts. 


1. — Whenever a creditor, to whom the trader is indebted in 
a sum exceeding five thousand Rupees then due, has duly 
served on the trader a demand in writing requiring the trader 
to pay the sum so due, and the trader has for the space of three 
weeks succeeding the service of such demand neglected to pay 
such sum, or to secure or compoun/i for the same to the satis- 
faction of the creditor. 

2. — Whenever satisfaction of a judgment, decree, or order of 
any Court in favor of any creditor in any suit or other legal 
proceeding cannot be obtained. 

3. — Whenever the trader has committed an act of insolvency 
within the meaning of an Act passed in the eleventh and twelfth 
year of the reign of Her Majesty Queen Victoria, intituled an 
Act to consolidate and amend the Laws relating to Insolvent 
Debtors in India. 
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IV. At any meeting of creditors held after a trader is, or 

„ , has declared himself, unable to pay his 

Power for creditors to • v ii 

resolve that estate ought debts, and whether such meeting shall 

to be wound up. have been convened at the instance of the 

trader or of one or more of his creditors, provided that six days' 
notice of such meeting shall have been given by advertisement 
in two of the daily English newspapers and in two of the verna- 
cular newspapers published in Bombay, it shall be lawful for a 
majority in number and unsecured value of the creditors present 
or represented at such meeting, to resolve that the estate of 
such trader ought to be wound up under the management of 
trustees, and that an appfication shall be made to the Court for 
the purpose ; and upon such resolution being adopted, the 
meeting shall proceed to nominate three or more trustees for 
the liquidation of such estate, and to fix the amount or rate of 
salary or remuneration to be paid to such trustees, and the 
amount of security (if any) to be given by such trustees. 

V. Every such meeting shall be presided over by a Chalr- 

„ , ^ man elected by the meeting, and such 

Besolutions to be re- ^ '' ® ^ 

ported to the Court and Chairman shall determine the right of 

advertized. persons present to vote upon the matters 

aforesaid, and shall report the resolutions adopted by such 

meeting to the Court by filing a copy thereof under his own 

signature in the office of the Prothonotary of the Court within 

two dajrs from the date of such resolutions being passed, and 

shall also cause such resolutions to be advertized without delay 

in the Government Gazette and in two of the daily English 

newspapers and two of the Vernacular newspapers published in 

Bombay : and all necessary expenses incurred by or by the 

authority of the Chairman in carrying out the resolutions of 

the meeting shall be payable by the trustees out of the estate. 

VI. Upon such resolutions being so filed in Court as afore* 
Form of application in s^id the Chairman or any creditor nOmi- 

the Court. nated in that behalf by the meeting may 

apply to the Court for an order to wind up the estate on the 
terms of such resolutions. Every such application shall be in 
the form of a petition and shall be verified by the petitioner in 

1 Q 
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like manner as plaints are required to be verified by Act VIII 
Power for Court to of 1859; and on hearing such petition, 
aud gWe'^direc: Court shall be satisfied that the re- 

tions. solutions were duly carried, and that their 

terms are reasonable and calculated to benefit the general body 
of the creditors under the estate, it shall confirm or modify the 
same as it shall deem fit, and shall make order accordingly, and 
in such order shall give such directions as to the management of 
the estate and the advertisement of such order as it shall deem 


expedient; Provided always that the trader or any creditor 
ix ay, within six days after the making of smdi order, apply to 
the Court to set aside the same either vvholly or in part, giving 
to the petitioner reasonable notice of such application. 

VII. Upon the making of such order, all the moveable and 

„ ^ , immoveable estate and effects of such 

Order of Court to 

vest trader’s estate on trader and all debts due to him and all the 
trustees. future estate, right, title, interest and 

trust of such trader in or to any moveable or immoveable 
property which such trader may purchase or which may revert, 
descend, be devised or bequeathed or come to him, and all debts 
growing due to such trader in respect of transactions included 
in the liquidation, before the Court shall have made its final 
order in respect to the liquidation of his estate, shall vest in the 
trustees appointed by the Court, and all books, papers, deeds, 
documents and writings in any way relating to 8u<‘h trader’s 
estates and effects in his possession or under his custody or 
control, shall be forthwith deposited with such trustees.; and 
such order shall be entered of record in the said Court ; and 


such notice thereof shall be published as the Court shall direct ; 
and such order when so made shall by virtue of this Act relate 
back to and take effect from the filing of the said resolutions in 
Court as aforesaid, and shall instantly and without any convey- 
ance or assignment vest all the moveable and immoveable estate, 
effects and debts as aforesaid of such trader in the said trustees. 


VIII. After the date of such order all suits and legal pro- 

Protection to trader ceedings of whatever kind in respect of 
after vestiog order. trader’s civil liabilities shall be stay- 
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ed, and no execution, attachment or other process against such 
trader’s property in respect of any debt, and no process against 
his person in respect of any debt, other than such process by 
writ or warrant as may be had against a debtor about to depart 
out of the jurisdiction of the Court, shall be available to any 
creditor or claimant without leave of the Court. 


Power of trustees. 


IX. The trustees shall have power by 
virtue of this Act in their own name to 


do the following things : — 

To bring or defend any action suit or prosecution or other 
legal proceeding, Civil or Criminal, on behalf of such trader ; 
and on like behalf to claim, prove and draw dividends under 
any bankruptcy, insolvency or liquidation by trustees under 
this Act. 


To carry on the business of such trader so far as may be 
necessary for the beneficial liquidation of the same. 

To sell the property, moveable or immoveable, effects and 
things in action of such trader by public auction or private 
contract, with power if they think fit to transfer the whole 
thereof to any person or Company, or to sell the same in 


parcels. 

To execute on behalf of such trader all deeds, receipts and 
other documents they may think necessary. 

To refer disputes to arbitration and compromise any debts or 


claims. 

To draw, accept, make and endorse any Hoondee, Bill of 
Exchange or Promissory Note on behalf of such trader, and 
also to raise upon the secmrity of the assets of such trader’s 
estate from time to time any sum or sums of money, whenever 
the same shall be necessary for the purposes of this Act. 

To do and execute all such other things as may be necessary 
for winding up the affairs and distributing the assets of such 


trader. 


To apply to the Court from time to time as occasion may 
require for its assistance in carrying out the powers conferred 
upon the trustees by this Act ; Provided always that such 
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trader or any ereditor shall be at liberty to apply to the Court 
to set aside or restrain any act done or about to be done by the 
said trustees under this Act, and the Court shall make such 
order upon such application with respect to costs and otherwise 
as it shall deem fit ; and provided also that nothing herein 
contained shall discharge the said trustees or any of them from 
liability to account to the said Court for acts done by them in 
the liquidation of the estate of the trader under this Act. 

X. The trustees shall have power to summon before them 

_ ^ X aud to examine upon oath or otherwise 

Power to trustees to ^ ^ ^ 

examine trader, &c., on such trader and any of his assistants, 

clerks or servants fwhom the trustees may 
deem capable of giving any information material to the full 
disclosure of the trader’s transactions, books and affairs, or to 
the winding up of the same ; and the provisions of the Acts in 
force for the time being for procuring the attendance of wit- 
nesses, and for the examination and punishment of witnesses in 
suits before Civil Courts, shall be of equal force and effect in 
respect of any person summoned lo appear as a witness under 
the provisions of this Act. 

XI. If in the course of their investigation it shall appear 
Penalty on trader frau- to the trustees that such trader has frau- 

SSyinrorTSoy’ duleatly, with the intent to conceal the 
ing books, &c. State of his affairs or to defeat the objects 

of this Act, destroyed or otherwise wilfully prevented 
or purposely withheld the production of any book, paper or 
writing relating to such of his affairs as are subject to invest- 
igation under this Act, or kept or causod to be kept false books, 
or made false entries in, or withheld entries from, or wilfully 
altered or falsified any such book, paper or writing, or that 
such trader has fraudulently, with intent of diminishiug the sum 
to be divided among his creditors or of giving an undue preference 
to any of the said creditors, discharged or concealed any debt 
due to or from the said trader or made away with, charged, 
mortgaged or concealed any part of his property of what kind 
soever, the trustees shall forthwith report the same to the Court 
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wUeh shall enquire into the same in like manner and with like 
powers as a Commissioner of the Court for the Belief of In- 
solvent Debtors in Bombay ; and upon such offence being proved 
against such trader to the satisfaction of the Courtj it shall be 
lawful for the Court to adjudge that the offender shall be 
punished with rigorous or simple imprisonment, as the Court 
shall direct, for a term which may extend to two years, and by 
warrant under the seal of the Court to order the offender to be 
arrested and committed to prison and there to be detained 
accordingly. 

XII. If in the course of their investigation, it shall ap- 

pear 'to the trustees that such trader 
duTOTtfy^oT*di8honest?^ has contracted any of his debts frau- 
contractmg debt. dulently or by means of breach of trust 

or by means of false pretences or without having any 
reasonable or probable expectation at the time when contracted 
of paying the same, or shall have fraudulently or by means of 
false pretences obtained the forbearance of any of his debts by 
any of his creditors, or if it shall appear that such trader’s whole 
debts so greatly exceeded his means of providing for the pay- 
ment thereof during the time when the same were in the course 
of being contracted (reference being had to his actual and ex- 
pected property) as to show gross misconduct in contracting 
the same, the trustees shall forthwith report the same to the 
Court, which shall thereupon enquire' into the same in like 
manner and with like powers as a Commissioner of the Court 
for the. Relief of Insolvent Debtors in Bombay ; and upon such 
offence being proved against luch trader to the satisfaction of 
the Court, it shall be lawful for the Court to adjudge that the 
offender be committed to and detained in the gaol at Bombay, 
on the debtors’ side thereof, for such term not exceeding two 
years as the Court shall direct. 

XIII. If upon any decree voluntarily suffered by such 

Executions uj^n cer- trader, being insolvent to any person with 

minttrorflrsf ordS'to to 800^ P®”0“ * prefewmee 

be void. over Other creditors of such trader aay 
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attachment or execution is issued against such trader by 
virtue whereof the estate and the effects of such trader or any 
of them are attached or taken in execution at any time within 
three months' next before the filing of such order as herein 
mentioned, such attachment or execution shall be void in 
favor of the trustees appointed by virtue of this Act as 
against the attaching or execution creditor, whether the same 
has been completely executed or not, and it shall be lawful 
for such trustees to recover back from such creditor the 
estate or effects of such trader so attached or taken in execution 
or the proceeds thereof as the case may be ; Provided always 
that such creditor shall, if the attachcnent or execution would 
have been valid but for this provision, be entitled to retain or 
levy, as the case may be, his costs of suit and of such attach- 
ment or execution. 


XIV. If any trader whose estate shall be vested in trustees 

Fraudulent convey- provisions of this Act shall, 

ances made by trader when in insolvent circumstances, and with- 

within two months be- , i » /• i 

fore first order to be m two months beiore the filing oi such 

order as herein first mentioned, voluntarily 
convey, assign, transfer, charge or make over any property 
moveable, or immoveable or any security for money, bond, bill, 
note, money, goods or effects whatsoever to any person or upon 
any trust, every such conveyance, assignment, transfer, charge 


or making over shall be deemed and is hereby declared to be 
fraudulent and void as against such trustees. 


XV. The Court shall have jurisdiction at any time during 
Power of Court to en- the liquidatidh of any trader’s estate under 
this Act, to entertaia any application of 
respecting trader’s estate. the said trader or of any person claiming 
to be a creditor, respecting the disclosure, distribution, inspec- 
tion, conduct, management or liquidation of such trader’s estate 
or affairs, or any act or thing relating thereto, or generally for 
the decision of any dispute or question that may arise between 
the trustees and such trader, or any creditor, debtor or claim- 


ant. 
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XVI. The Court shall have power to remove any trustees 

_ , _ appointed under this Act, and to appoint 

move and appoint trua- others in their stead, and to nil up any 
■vacancy occasioned by the death, insol- 
vency, resignation or departure from India of any trustee, or by 
any other sufficient cause; and the Court shall upon application 
to it in that behalf declare whether any act hereby required or 
authorized to be done by the trustees may be done by all or 
one or more of such trustees. 

XVII. It shall be lawful for the Court for the Relief of 
Power of Insolvent Insolvent Debtors at Bombay, upon ap- 

S“S. » t" rJ".p hy » »” “ ""“jority i" 

under this Act. number and unsecured value of the cre- 

ditors of any insolvent debtor who has filed his petition in 
that Court, to order that the estate of such insolvent shall be 
wound up by trustees under the provisions of this Act, upon such 
terms as to costs and remuneration to the Official Assignee, 
and with such directions as shall appear to be necessary and 
just. 

XVIII. It shall be lawful in any case in which the estate 

Liberty to trustees nn- of any trader has been vested in trustees 

der deed of assignment to under a deed of assignment before the 

apply that estate may be , r -i • a /• i 

wound up under this passing ot this Act, lor such trustees to 

^^Pply the Court for liberty to wind up 

such estate under the provisions of this Act. 

XIX. In any case in which the estate of a trader shall be 

^ ^ ^ vested in trustees under the provisions of 

allow maintenance to this Act, it shall be lawful for the trus- 

tees, with the sanction of the Court, to 

make to such trader out of the funds in their hands a reasonable 


Liberty to trustees un- 
der deed of assignment to 
apply that estate may be 
wound up under this 
Act. 


monthly allowance for maintenance. 

XX. There shall be paid to the trustees such salary or re- 
Remuneration of tens- muneration by way of percentage or other- 
wise as tbe Court shall direct ; and all 
costs, charges and expenses properly incurred in winding up 
the estate, including the remuneration of the trustees and the 
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maintenaDce of the trader, shall be payable out of the assets of 
the trader in priority to all other claims. 

XXL During the liquidation of the estate the trustees shall 
Trustees to file ac- half-yearly accounts of the progress of 
counts half-yearly. liquidation in the office of the Pro- 

thonotary of the Court ; and as soon as the affairs of the 
trader are fully liquidated and the estate distributed, the 
trustees shall make up an account showing the manner 
in which such liquidation has been effected and the property 
of the trader disposed of, and such account, with the vouchers 
thereof, shall be filed in Court. All accounts so filed shall be 
open at all reasonable times to the inspection of creditors, and 
copies thereof shall be granted on payment of such fees as may 
from time to time be fixed by the Court. 

XXII. The trustees shall give notice of the filing of such 
Estate when to be ^^^1 account with its vouchers by adver- 
deemed fully wound up. tisement of even date in the Government 

Gazette and in two of the daily English newspapers and in two 
of the vernacular newspapers published in Bombay ; and if no 
order to the contrary shall be made by the Court within three 
months after the date of the publication of such advertisement, 
the said estate shall be deemed to have been fully liquidated and 
wound up, and the trustees shall thereupon be deemed to be fully 
released and discharged from all liability in respect of the said 
estate and the liquidation thereof. 

XXIII. After the filing of such final account as afoitcsaid 
_ and upon the said trustees certifying: to 

Trustees may grant * ^ ® . 

certificate to trader for the Court under their hands that the said 
order of discharge. x j i. j j j 

trader has assigned, conveyed or made 
over to them all his property, effects and securities of every 
nature and kind whatsoever, and all books of account, accounts, 
vouchers, papers and documents relating to his estate, and also 
that he has given all reasonable assistance to the trustees in and 
towards realizing and winding up his estate, it shall be lawful 
for the Court upon the application of such trader, and upon 
such notice as it shall direct, to grant to such trader an order of 
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tlifechargo ; Provided always that if such certificate aforesaid 
shall have I refused to any trader by the trustees, such 
trader may nevertheless aj>ply to the Com t for such order of 
dlscharj]^e and the Court shall have power, upon such notice to 
the trustees as it shall direct, to "i ant ^uch truler an order of 
dischaigc if it shall think fit. 

XXIV. Such order of dischaige shall operate to discharge 

Eftcd ( f ordci of tra( arid <iU property and effects 

aequirca by him subsequent to the iib'ng 
of the Older herein first iiici tionevf from all debt-^, cLiIins nr 
demands in respect (f the tran-jcKoiis iiududed in the ctcrM^int 
filed by the trustee^, and* no suit shall thereafter l)e maiutabi 
able against the said trader, nor hball ^mli artei«-^»equiroJ 
properly and effect" I ’ inbU' to b( atta^ hed taken in execu- 
tion, in or under the wJer of any Court in Bnti 4i tiulla, iu 
lespc'^t of such tran'^actioii^ 

XXV Any application dirc< ted by ihi Act to be made 

, , . the Coujt sliall hv made toaJud"^ m 

ApplKalioiis t be ^ 

made to dudge in (/hambcrs, who shall have power to make 
(haraucts. o»doi iiectssary to be made luder this 

Act, or to refer vacli applmation tn a full Court, and such 
Co irt or dud^e n> liereby empovveied to make any order in 
ro'^peet of the pi which Could be made by a Comnns- 
shiner of the Couit (or the Relief of Iiisolv mt Debtors undm 


1 1 and 12 Vic., ^ap. 21, 

XXV f rhe operation nf this Act shall be limited to estates 
in which the admitted liabilities are not 

X.inntiitioTj i At I _ iii j* tti 

lesto tl an live Jakbs ot lujpees, 

XXVn T\ih Act shall come into operation on the first 
day of October 186*) and sball remain in 
Commrncv.uto\itof A<t. liiitd the thirth'tb day oi September 

1867. Provided that as )» such Ci^tates (if any) as shall, on or 
before Huch day, have been biou^ht under the operation of thifi 
Aci, and of whirh th winding iiji under it' i>rovisious shall not, 
have boon completed, this Act shall romaln in force until 
estates shall have been wouml Uj> a- aforesaid. 

1 K 


Conuvi^’Ticv/Utoxit of Aot, 
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PiEABERKi MoOKHTABS, km llllVMVE AC^fiJKTS. 


ACT XXIX OF 1865. 

[JRrceived the assent of the G. G, tm the 22nd December 1865.] 

Eecitcs expediency of amending Act ‘20. 1S65. 

I . Gives 6 months’ further time fo ^ avfmission and enrolment to Pleaders, 
&c., practising when Act comes into operation; and (2) saves sucli from 
operation of enactments respecting stamps ; and (3) jnakes same provision 
as to Revenue Agents. 

4. Authorizes High Court to admit admitted Pleaders to practise in 
Small Cause Courts. 

5. Tnterpri'tal ion Clause ; and (G) <lircets that tlie Act shall be read as 
part of Act 20, 18()5. 


Whereas it is expedient to amend the Pleaders, Mooklitare 


Preamble. 

lows : — 


and Revenue Agents’ Act, 1865 (Act 
INo. XX of 1865); It is enacted as fol- 


I. Notwithstanding anything contained in the Pleaders, 


Persons qualitied as 
Pleaders or Mookhtars 
when Act No. NX of 
18r*5 shall come into 
operation may continue 
to practt'='e for six months 
as if that Act had not 
been passed. 


Mookhfais and Revenue Agents’ Act, 
I860, any person wlio at the time when 
such Act slmll come into operation shall 
be duly qualified to practise as a Pleader 
or Mookhtur in any Court in any part of 
the territories in which the said Act shall 


take effect, shall and lawfully may continue to practise as a 
Pleader or Mookhtar, at the case may be, in such Court for the 
period of six calendar months from the time when the sa’d Act 
shall come into operation in that part of India, without being 
admitted or enrolled, or having previously obtained a stamped 
certificate in pursuance of the said Act, in the same manner as 
if such Act had not been passed, 

IL All fees which are now by law payable upon proceed- 

Fees now i^yable by ^”7 Court by any party in respect 

fiuy person in r^ect of gf the fees of his adversary’s Pleader shall 

his adverssry’s Pleader , i , 

to be payable during the continue to be payable, and may be ai- 

^ ^ lowed during the said period of six calen- 

dar months as if the said Act had not 


been passed. 
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III. Notwithstanding anything contained in the eoid Act, 
any person who all the time wheoa fUch 

Persons practising as . » i n 

Kevonne Agents when Act saall come into operation ehall pnfcc* 

rtall mto‘oS tiso as an Agent In any proceeding before 

tion, mav coctimio to Board of Eevenue or in any Office 

practise for six months ^ ^ 

as if that Act had not subordinate to sucli Board, in any part 

been passed ten Itories in which tlic said Act 


shall take cfFect, shall and lawfully may continue to practise 


as an Agent before such Board or in such Office^ as the case 
may be, for the period of lix calendar months from the time 
when the said Act shall come into opeiation in that part of 
India without being admitted or enrolled, or having previously 
obtained a stamped certificate in pursuance of the said Act, 


in the same manner as if such Act had not been passed 

IV. Whenever the High Court shall cause a certificate, 


High Couri may 
|r>ormjt person 
without cxaimnatjon, to 
a < crtificate authori/* 
him to piactjbc as 
a Pleader m the Courts 
mentioned in Act No. 
XX of 180'), Section 
10, Clause (r), to prac- 
tise 111 Small Cause 
CVuita. 


whether original or renewed, authoriz- 
ing the holder to practi^^e as a Pleader 
in the Courts mentioned iu Clause (c) of 
Section 10 of the said Act, to be issued 
to a person entitled, under the proviso 
in Section 5 of the same Act, to be 
admitted and enrolled a*? a Pleader in 
the High Court without passing any 


examination, the Couit may in such certificate authorize the 


holder to practise as a Pleader in Small Cause Couits In 
addition to the Courts mentioned in the said Clause (c), and 
he shall thereupon be entitled to practise as last aforesaid, 
subject to the conditions contained in the said Act as to the 
duration of and stamp on a certificate authorizing the holder 
to practise as a Pleader in the Court? mentioned in the said 


Clause (c). 

V. In the construction of this Act and of the said Act 


No. XX of 18b5, the expression ‘ Office 

Interpictation Clause. , i t-. . 

subordinate to such Board, and in the 
construction of the latter Act, the expression ‘ Revauue Office,’ 
shall be taken to apply to Collectors and Deputy Collectors 
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trying suits under Act No. X of 1859 (to ottmud the law 
relating to the recovery of rent in the Presidency of Fort 
William in Bengal ). 


This Act to be|takcn 
as part ol Act No XX 
ui 1865. 


VL This j4ct shall be read with and 
taken as part ot “ I'he Pleaders, Mookh- 
tars and Jievenue Agents’ Act, 1^65.” , 


nAOlttS iRRIfitTION ANU CANAL fOMPAW. 

ACT XXX OF 1865. 

[^ReCGived the assent of tlu (t. G, on tpe 22rtrf December 1865.j 

1. Entitles tlie M<Klras Inigation and Canal Conipanj to charge at 
not exceeding 1 lie for 400 cubic feet of watci 

2 Act to come into force l^t Janiiai^ 1866 

AVuekeas, by an Indenture made on the third day of Juno 
one thousand eight hundred and sixty- 
three, between the Secretary of State 
in Council of the one part, and the Madras Irrigation and 
Canal Company of the father part, it was amongst other things 
provided that the Company should be authorized and em- 
powered to charge such rates for the supply of water generally, 
except the supply f-or the purposes of Irrigation, as should 
not exceed the rates which should ''be defined by an Act of 
Parliament of the Indian Legi‘^lature,” and should not in any 
case charge any higher rates whatsoevei : And wher^ijas it 
is expedient to fix the ratcb which the said Company may 
charge for the said purpose; It is acted as follows ; — 

L The Madras Irrigation and Canal Company may charge 
for the supply of water generally, except 
the supply for the purposes of Irrigation, 
a rate not exceeding the huna of one 
Rupee for four liundred cubic yards of 
water. 

11. This Act shall come into force on 
the first day of January 18G6. 


Rate xvhch Company 
ma} cbar«^ for water 
lot pxiip{bef> 
Other than Irrigation 


OommencemeHof Act. 




